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==-On commencing at 10:00 a.m. 

THE COMMISSIONER: Yes, Mr. Lamek. 

MR. DLAMEK: Thank you, sir. 

ARGUMENT BY MR. LAMEK (Cont'd) 

I believe I reached the case of 
Matthew Lutes when we ended yesterday. Matthew Lutes 
died at the age of one month at 1:34 in the morning 
on November 17, 1980. He was in Room 418. Members 
of the Trayner team were on auty. 

Baby Lutes had been admitted to the 
Hospital on November 12th for investigation of 
congenital heart disease and failure to thrive. His 
course in the Hospital is set out in the nursing notes. 
He was on digoxin and diuretics to control his 
congestive heart failure. 

Throughout his stay he had a history 
of vomiting. That is referred to in the long day 
and long night nursing notes for November 14 and 15 
at pages 49 and then at pages 50 and 51 of the chart, 
respectively. Also a constant observation over that 
two day period was that he was experiencing respiratory 
distress: 

On page’ S2° or the chart there: isa 
note by a physician dated November 16, in which it 


is*note@ inter alia” that the "congestive Neare tariure 
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is not being controlled by digoxin and aldactazide 
and the child required, from time to time, doses of 
lasix, intramuscularly. 

He goes on to record vital signs and 
so on. He refers to the congestive heart failure and 
the use of digoxin and lasix plus aldactone. 

Reference to the chest X-ray is 
noted as pulmonary edema observed in the child had 
worsened since yesterday and that he is tachyapneic, 
sturnal in-drawing, not looking like a particularly 
healthy child and obviously congested heart failure 
problem. 

The long day nursing note on November 
16, page 53 of the note, Nurse Ganassin notes his 
respiratory rate was elevated all day with an 
average rate in the high 70s per minute and he was 
very restless with feeds and especially 4:30 feed he 
did not settle as well. His father was called and he 
flew in to -be»at the Hospital. 

Page 54.is.a\ final nursing, note 
written by Miss Nelles of the long night of November 
16 to 17s (That records that until midnight the heart 
rate was regular, his respirations were laboured, he 
was tolerating full strength formula and being fed 


by a tube. His colour was greyish, but he settled 
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1 
2 well and slept long periods. A rather mixed set of 
2 observations on the child. 
4 At midnight there was a rather 
: dramatic turn for the worse. it is noted at 2400 
hours the baby vomiting clear mucus and small amounts 
§ of bile-tinged mucus. He became diaphoretic and 
7 the colour was pale and somewhat dusky skin, clammy. 
8 Apex went up to 160 and respiration 
9 | became more shallow. Blood pressure, I believe that 
10 is 92 over pulse. Thirty minutes past midnight 
1| Dr. Ng. was notified and then Dr. Costigan appeared. 
| The baby became -- 
1s | THE COMMISSIONER: Severely. 
sa MR. LAMEK: Sorry? 
14 THE COMMISSIONER: Severely. 
15 MR. LAMEK: Severely -- thank you. -- 
16 bradycardic. 
17| CPR was instituted and the code was 
13 | called. The baby died at 1:30. 
| On the preceding pages Dr. Costigan's 
a note, Nurse Nelles recorded that he appeared and, 
ay indeed, he did. He says, himself, that he wandered 
21 in to see Matthew and he records the observations 
22| that he made of it. The nurses and doctors were 
23 concerned with him because of the diaphoresis, 
24 | 
oo 
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vomiting and when I was examining him, says Dr. 
Costigan, his heart stopped. 

He goes on to record the attempts 
that were made to revive the child in the final 
paragraph: No real response. Had wide complex low 
heart rate. At times was unresponsive with retallin. 


Went to fibriitacton,, to defibrillation. Slowsirreguliar 


rhythm. 45 minutes after beginning the resuscitative 
efforts they were ended. 

There was no autopsy on this child. 

Again, Mr. Commissioner, there was 
complete agreement among the medical witnesses that 
the death of this child was consistent with his 
clinical coneaition. 

Dr. Hastreiter in Volume 8l, pages 
7520 to 21 gave it as his view that the probability 
of digoxin toxicity was almost nil and nobody had 
suggested digoxin involvement in the death of Matthew 


Lutes. Certainly the toxicological data from the | 


Centre for Forensic Sciences is not suggestive of 
digoxin toxicity. The results are found in Exhibit 
95A, pages 1l to 12. They are all levels recorded 
in fixed tissues. In heart, left ventricle no 
digoxin was detected, although there was a low 


concentration of digoxin like substances. In the 
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1 
2 septum no digoxin was detected, although again a | 
3 small concentration of digoxin-like substances. 
4 In the left atrium apparently no 
: HPLC followed by RIA, but on a simple RIA assay 

27 nanograms per gram of digoxin or digoxin-like 
. substances were measured. 
( In the lung a very low level of 
8 digoxin was measured, 5 nanograms per gram. 
9 Clearly, Mr. Commissioner, those 
10 data cannot support the suspicion, let alone a finding, 
i that digoxin toxicity played a part in Matthew Lutes' 

| death. 
12| 

Thus although there was a general 

iy agreement that the terminal symptoms manifested by 
14 the child were consistent with digoxin intoxication 
15 the only other circumstances that can point in that 
16 | direction in my submission, are what I call the 
17 circumstantial evidence, time of death, presence 
18 | of nursing team and so on. 
; Pointing in the other direction, away 
’ from digoxin intoxication, being involved in the death 
i of this child, is the presence of a clinical 
x explanation for the death that is accepted by all of 
22 the medical and pharmacological experts. In all the 
23 circumstances, my submission is based on all the 
24 | 
25 
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TORONTO, ONTARIO Lamek (Argument) 778 
1 
2 evidence that there can be veryslittLe hbisany 
3 Suspicion arising out of the death of Matthew Lutes. 
4 The next case is that of John Onofre. 
: My submission that is a substantially more puzzling 
case. This was a three week old boy who died at 
. 4:10 in the morning on February 9th, 1980. He had 
7 been admitted to the Hospital on November 22nd at 
8 one day of age. He was a patient on Ward 4B at the 
9 time of his deterioration and death and Mrs. Trayner's 
10 team was on duty at that time on Ward 4A. 
i Baby Onofre had a shunt operation 
| on November 24th, two days after his admission. At 
* admission as appears from the death report, the 
| summary on page 31 of the chart, that at admission 
14) he had had an irregular heart rate, post operatively 
15 he did quite well, but he continued to have ectopic 
16 héart beats. When on January 6th he was noted to 
17 have blood in his stools,infection was suspected and, 
tei indeed, as it appears from the final autopsy report 
| on page 33 of the chart, specimens taken from the 
a: child yesterday yielded cultures which grew E-coli 
= and E. coli sept isemia was suspected. 
21 But John Onofre's death, when it 
22 occurred, was a surprise, as appears from Dr. Rowe's 
23 evidence at Volume 14, pages 2478 to 9. 
mn 
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TORONTO, ONTARIO Lamek (Argument) at, 
| 
2 Other sphysicians,, too,, have, wiewed the 
2 death as sudden and unexpected and aS is not explain- 
i able in terms of his clinical condition and disease 
state. 
5 / 
Dr. Hastreiter, who gave the child a 
, severity, rating. of 5 ona scale of 1 to 10 thought 
7 John Onofre's cardiac status was relatively stable 
8 at the time of his deterioration and, although Dr. 
9 Hastreiter recognized that the shunt had been 
10 established was a small one he saw no immediate 
iil clinical explanation for the death and he did not 
| consider that John Onofre's clinical condition was 
= sufficiently severe to cause the death. 
" Dr. Rowe's evidence was that although 
14 the death was surprising and unexpected when it 
15 occurred it was explained at autopsy. The evidence 
16 of Dr. Rowe in that regard is found in Volume 14 
17 at pages 2479. to 80 and in Volume 22, 3998 to 4000. 
18 Dr. Freedom, ani light, of the pathology 
findings considered infection to have been the cause 
si of .the babys terminal arrhythmia. The final nursing 
ee note at page 64 of the chart appears to recite only 
21 the events following the time when the baby got into 
22 trouble at 3:10 in the morning. I cannot tell you 
23 for sure what the baby's course hal been in the first 
94) half of the shift, the first eight hoursiot ene cree. 
25 
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We do know from tnesnursing nocentnatvat 
3:10 o'clock in the morning the baby's cardiac monitor 
Showed irregular rhythm, slow heart rate, long pauses 
between the beats. In other words he was bradycardic 
down to a rate of 88. At that time the baby was 
asleep when that observation was made. When he was 
awake the heart rate went up to 100, and then it 
is rather tersely stated that he went into arrest 
at 3:19 50 cloc: 

There is a note, a physician's note 
by I believe Dr. Lichtman, at the bottom of page 
61 of the chart, recording his observation when 
he was called at s3-20,0'clock. So he was called to 
come immediate lysats3s 20.0 Clock land ‘the -baby was 
noted to be bradycardic. When he arrived, the doctor 
arrived, the heart rate was 40 to 100 and variable. 
The baby was crying, the IV was infusing well and he 
could feel pulses. The medical resident was called, 
the arrest cccurredvat 2229 o'clock according to the 
doctor. The arrest team arrived and a junctional 
rhythm was noted. 

Over on to the next page, the baby 
was intubated, CPR went ahead, drugs were administered. 
There was apparently a period of fibrillation for 


which defibrillation took place, the patient didn't 


<, va Ai 7 et 2 
ad Co ee 
— 


is | over ee Sertong ed | 
| = oot arse te Ie 

eJor «& ‘natoueydg a sorta A Be lata ‘(or 
ope to, Howfod! aig ys \dipiirold 23a evened Toya hes 
fee Sw honest Bidoprbbiooss .sishs: S19 8613 Wy 


ee —_ 


. Gt Belles esw om ‘ac ; ” alaate tip: deh ie lah eh. Srl | 7 

| BAe veer arty: Bak palate. OS65 +5 yay ebbisiamd ayaa 

| ant Siiz: Sevirwe on ti PAL KRY Sea) ue oy neo oft , f 

| seikatperregy Ane Ott hos oh 25W Bias Japeii stig pheyizd ~ : 

| oc die biow: chikaninr: ashe ye odd, Guaiigxe BAW yded sit lat 7 
(ba) Ta) Sew 298 eB) oot bom spit | -2ab ING tug hives Ps! ‘ 

| Wit? DAE. soe Seyorsa'o OG: te Be+aueso yoerrse ‘Sila ‘zt : 

| lendivoae 2 (dhe devin we Hess ett aban Pap Ee br pes) i, 

| baton. Zew misvds nc : 

a oll aig .2P5y S4e0 Sri Gt ap xeVvel Vee 7 

j Paes tmbu 225) 2puno ,Baede Anew 99D. fadeigiah zee ‘ j 

| 


td BOlsel Le? Ad hoswey B Yleneseogs: enw egad? 1 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Argument) 781 


TORONTO, ONTARIO 


1 

2 
respond and the effort stopped at 4:10 o'clock. 

3 The doctor notes the cause or the Origin offal this 

4 was not obvious. The baby did not appear septic, 

5 he had been on ampicillin and gentamicin and no 

6 other medications and he wasn't clinically hydrated. 

, Now Dr. Rowe's evidence was that having 
seen the autopsy report and having heard from 

; Dr. Freedom about the findings at the gross autopsy, 

4 he and his colleagues were satisified that the death 

10 was consistent with and resulted from Baby Onofre's 

11 clinical condition and disease’ condition. 

12 The autopsy findings that were considered 

48 particularly significant in that regard were those 

14 of infection, E.Coli cultures and very small size 
of the shunt, described at autopsy as 2 millilitres, 

7 which the cardiologists believe had produced 

9 hypoxia which caused a worsening of the rhythm problems 

17 that the baby had earlier manifested. It is likely 

18 | what Dr. Rowe and his colleagues saw was the preliminary 

19 autopsy report and it was that that was the source 

20 of the comfort: thats they toon. 

01 The final autopsy report is -ftouna-at 
pages 32 to 33 Of the chart.” "The final =paragrapn en 

“ page 33 brings to the events perhaps a large slice, 

2 not perhaps, clearly a large slice of hindsight and 

24 

25 


aes ea 16 lel aor si 


! 
ose! ont | 
i Ss ee n e aS es F ‘. > 
j 4 & et f ole} ‘Sih ts ¢ it 3 IO! 5 uy 
\eitgs!, Ths 14 . Po ae Sf 27OL1Vece IJ0f. sew 
. : : 

’ i f 

of Bis, «1 Dimitra = to lqine AG. weed ee ai! La 


I 


SAIS eyt vibe hector 3a ne 


rived send caw! 436868 aoe 
7 


Nets by (i Serer C2 Jo82 
| } 
vy = ono 2 20h nit or 7@ Wohse7i 27h 
te - 10 7 
jes} $ 3x Xii.ealges Siew 25 5.1 LG ain Bits sri \ 
iTedg no 5ST LUSSs ré tw oy i Os ££w of 
, 
A 
’ 5 - ¢ p rie 
. hac Sesazth Bos nolgienon- Leororis iid 
i 
ej i , { ' * i +j Ney 
| > q 
ms ‘a i> ws , is 3 i ile /Ligive raEC Da 
L= Te j 2 P| A So l3>sini 36 : : 
pel 
| f if i . rey. a 5 ' on = ID nt ue yer ~ H 
: ry 
ned 27350140 age lposotiass on? silt 
fr sel heed 92 y 5 " a 
icy sl 282 30 oninsesow a /boseso eSinw. Sisto vr 
: Pa 
MAan si vet lol Sc2etlNem ZS lees par ban ai? — me 


, 


Vabienigiaaq eft eewywee eoupee! Tog Si Bae. evoH! nn Sis 


woe ond .zaw, Feds t6as wew J Buk aoricane Sect 
eT MegONS 


aks 1. 


nooo". /So7 JZsEits s4otpmn, Sid Fo 


(Sq \Lecis 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Argument) 782 


TORONTO. ONTARIO 


1 

P: and apprehension in light of the other events known 

3 to have occurred on the ward. The Cardiologists 

4 Lepore: 

‘ " Death in this case was somewhat 

sudden and unexpected being manifested 

: by sudden onset of bradycardia and 

G cardiac arrest. In view of the 

8 Subsequent cases on this ward of 

9 digoxin overdose, this must now be 
10 raised as a possibility but there is 
11 no confirmation of this since at the 

| CiMetOL thetgross autopsy, it was not 

- considered. Because of this Possibility 
- in retrospect, the coroner's office 
14 has been notified. In this patient, 
15 there are several other even more 
16 likely precipitating causes of death, 
17 namely, an arrhythmia and/or Sepsis, 
13 and/or an enteric infection. The 

a patient was being investigated for an 
. arrhythmia, in fact that is why he 
a was referred here. Some problems with 
21 dysrhythemia were noted in the period 
22 immediately prior*to*deathe® sin 
23 | addition, contraction band myocardial 
25 | 
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" 1 


degeneration was noted histologically. 


And it goes on. 


Dr. Rowe agreed with me in the course 
of my examination of, him that.it wassreally, not 
entirely helpful to say that death was caused by an 
arrhythmia, one needs to know what caused the poy aes 
To the extent therefore the pathologist names aa tint 
as.a likely, precipitating cause of death, in my 
submission they are not really first causes but at best 
are only secondary causes. There was an agreement, 
wide agreement among the physicians that Baby Onofre's 
terminal symptoms were indeed consistent with digoxin 
imtexication. pes toxicological data on this child 
again derived from exhumed tissues are found on page 
bof; Exhibit e95Es 

In each case the recorded levels are 
of digoxin and they are in liver 163 nanograms per 
gram; in tongue, 176 nanograms per gram; and thigh 
muscle, 83 nanograms per gram. If we were dealing 
here with fresh tissues the concentrations in liver 
and tongue would be in the range of concentrations 


found in children who had been receiving a therapeutic 


regimen of digoxin. 
Dr. Kauffman's position understandably 


was that .in.light_of the nature of the digoxinvdatascrae 
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were available, digoxin toxicity could not be proved. 
Dr. Hastreiter, on the other hand, although he 
conceded that the explanations advanced by Drs. Rowe 
and Freedom were, in his words, "plausible", did not 
consider them the probable cause of death. That 
evidence, isvfcund=tin Votume-79>) page 73147" *in 
Volume 77, beginning at page 6873, Dr. Hastreiter 
gave evidence that he was struck by the suddeness of 
the onset of critical symptoms and he observed that 
there was no objective proof that an arrhythmia had 
caused the death, or that sepsis had caused the death. 
He considered that there was a good probability that 
death was caused by digoxin toxicity resulting from 
a digoxin overdose and he found some corroboration 
for that in the concentration as recorded in the 
baby's exhumed tissues which he said were high, 
considering that digoxin had been held for the last 
four days of the@child s Slifeo” Indeed “it ‘appears from 
the chart, page 112 and the orders, that digoxin was 
discontinued on December the 4th. The reason is not 
exactly clear, the level on December the 2nd has been 
le2"nanograms.per mill bore: 

In my submission, Mr. Commissioner, 
there are elements in the Onofre case which justify 


a high degree of suspicion. They are, I suggest, 


atsw 


. a0 


bk beesaon 


eel ‘ae ate 


mane 


ob ext bis 
3) xsbhacion 


| re ae 2 Mir Songs Lc i | t A eeeven 
Sten xe & ams 5b rie eh 7 wate ged Tanto 0¥ 
ea ica one ohn _ = i gomapive sees 
= rtd ‘povtkedy’ situ a £33 x , 3o° Jeet. ons 
iver enneigyiiins az fast, = i 2 

\ddgan eds: Saauns bad eeaqee Seth ms: 99 SA fieeuns 
aerteh iiehdnAeis: ob gh Sew) if dont beweb tence 8s 
| mF: sri stiegs ysesinay plas <d bodwe> sow mgeod 
\ golds odowtee Amoe! Beenst adhe Saphisvo” RIRODLE A 
aid ‘ne Webadoat (es nOdo Ses mooROD) Brains PHM  2o2 
Hd0 WB Bide oH Hokew.apigRtd Sinai a’ edad 
deal arth a ta abo bad mixophe. Asi prizehtancs 
"post limedae 41 busin Stil ethlid ade Jo eyeh shod 

ee tne ea od9 te lito epi, vi atmite itd 
ew - 3edines80 ne fend spoons: 
nocd ‘asi eat 000 ao bevel ods efo "ylioRes 
ereyiaey et 799 smetponsn <:.L 

 ebecibicasdhats ‘ \poteetndis wa rt 

| W8tseu( dohiw seas extent att al. sttemelea otc sven 
- <P eapene x a8 “yen? Mobkolgana 30 eSteseh Hold « 


er sa 


| 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Argument) LOO 


TORONTO, ONTARIO 


these: first the suddeness and the unexpectedness 
of the baby's death. Onofre simply was not expected 
to die. His death when it occurred was a surprise 
and a puzzle. 

Second, the lack of any clear cause 
of death, even after the autopsy. I acknowledge 
of course Dr. Rowe's evidence that after the autopsy 
the riddle of John Onofre's death was solved, but 
reading the final autopsy report, admittedly as 
a slayman, I am obliged to say 1 do nor find 1 so 
clear and comforting as Dr. Rowe found it, and as 
a layman, I take some comfort in the observation that 
another paediatric) cardiologist,, Dr. Hastreiter, 
seems to have had the same difficulty. The difficulty 
that I had in seeing the autopsy report as the answer 
to all of the questions raised by John Onofre's 
death. 

The third element, not merely the 
sudden onset but the nature and the cause of Baby 
Onofre's terminal symptoms., 

The fourth, the digoxin concentrations 
recorded in the exhumed tissues, which in Dr. 
Hastreiter's view are at least corroborative of the 
impression of digoxin toxicity created by the onset, 


nature and course of the terminal decline and symptoms 
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ef \bhenchi ae 


Lastly of course, what I have called 


Over and over again the circumstantial elements, 


the time of death, presence of the team and so on. | 
In my submission, all of the circumstance 
here justify a finding that John Onofre's death was 


at least highly suspicious, or even that he probably 


died of digoxin’ toxicity resulting from the administrati 
to him of an unprescribed and excessive dose of 
aLgoxin 

We come to the case of Colleen Warner 
who was admitted to the Hospital on Manche oth ~o19 8). 
who died at 3:45 o'clock the following day in the 
morning of March 7th, 1981. She was five months old, 
and she was a patient on ward 4A, in room 418, and 
the Trayner team was on duty. 

Again there was agreement among physicians 
that this death was consistent with the clinical 
condition, the disease condition of the child. That 
was a view shared by the cardiologists at the Hospital, 


Drs. Rowe, Fowler and Rose, and by the CDC and by 


Dr. Nadas who rated her prognosis as poor. Her 
clinical condition and course are summarized in the 
preliminary autopsy report at page 7 of the chart. 


She is reported as having been dusky,and I sympathize 
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with this, in some respiratory distress when she 


was admitted to the Hospital. 


| 13 
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She was referred because of a dry 
cough, di £ficultysin breathing, and I cannot 
associate myself with this one "failing to thrive", 
and she was in congestive heart failure. No heart 
murmur was heard at that time. There was no obvious 
Sign. Chest X-ray revealed that this child had a 
huge heart and ECG tracing showed sinus tachycardia. 
She was given digitalizing doses of digoxin. Upon 
admission she received the first dose of .08 
milligrams of digoxin by IV push at 6:25 on the 
evening of March 6th. She also received at that 
time 4 milligrams of Lasix. That digoxin 
digitalizing dose was administered by a physician 
in the Emergency Department at admission. Six hours 
later, on the ward,she received a second digitalizing 
dose. of 0/04,milligrams, also IV. She was to have 
received .the,third digitalizing dose -six.hours 
after the second but she did not survive so long. 

At 3 o'clock on the morning,o£ «March 7 she)thad:a 
sudden cardiac arrest. 

The snursingsnote of 1Sain Scott nis 
found at page, 55 of the chart, ithe plongenight. note 
of March ,6<7... sNurseiScott records.ttha tithe baby 
was admitted to the ward, presumably at 1930, the 


time the note is dated. Vital signs on admission 
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were temperature, 373" apex foo? respiration 102, 

and blood pressure is noted and so on of different 
limbs. The baby was constantly crying and 

extremely irritable. Colour was dusky. Both parents 
were there. Vital signs were taken every two hours. 
The apex and respiratory rate were taken every hour. 
The baby was on order of nothing by mouth. Heart 
rate waS ranging from 136 to 156 and was regular 
until around 3 o'clock when the rate rapidly dropped 
to 72 and became very irregular with long pauses. 
Blood pressure dropped to 70 over pulse. Dr. Kantak 
was called. Nurse Scott then records what happened 
from that point. At 3:05 heart rate was barely 
audible; at 3:06 Code 25 was called while CPR was 
started; at 3:08 the arrest team arrived. Ten 
minutes after that the baby was intubated. 
Resuscitation effort followed and was abandoned at 
3:45 when the baby was pronounced dead. 

You may remember, Mr. Commissioner, 
that Nurse Scott gave evidence here about the baby's 
course at night. It Vs found" at’ Volume 118, page 
6925, where Nurse Scott was able to flesh-out the 
note that she had written. Beginning at line 6 of 
page 6925: 


"0. Do you have any recollection 
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"of the child's course during that 
3 night and prior to the time of her 
4 arrest? 

"A. “Ate firsteas: I said.she was 
veryiurritablesiandt very difficult 
to settle but she did settle down 
by the time I went to lunch. 

"0 Your nursing note is found on 
page 55 of the chart and it records, 
| as you have said, that you admitted 
11 || the baby: 'Using 40 per cent 
oxygen with a hood'. You record the 
vital signs on admission. And 
perhaps almost a third of the way 
through your note: ‘Apex ranging 
| From soyte A56nand irregular until 
16 || around 0300 when the rate rapidly 
17 dropped to 72 and very irregular 
18 | with long pauses. Blood pressure 
dropped to 70 over pulse and 
Dr. Kantak called: ' 

"How much time did you spend with 
thus “Child, from the time of her 
admission until she got into 


troubile at. 3<o'clock in; the ymormmina- 
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"A I spent a lot of time before I 
had my lunch break because she was 
so irritable." 
THE COMMISSIONER: There is an 
error in the transcription or something because apex 
ranging from 136 to 156 is regular. 


MR. LAMEK: It is "regular" in the 


Chart. It reads ih thestranscript Sirregular™. 

THE COMMISSIONER: Because you have 
Said it and not Mrsiescott)/Z will accept it as an 
enror. 

MRSC LAMEK:GnThank you. To the 
extent that anybody was reading from the chart, 
either myself or Mrs. Scott -- 

THE COMMISSIONER: Yes, but there 
was never any question, was there? 

MR. LAMEK: No. 

THE COMMISSIONER: Because if you 
look at it, I don"m@ Knowsenoughs aboutmit;! bute 136 
to 156 does not seem that irregular. 

MR. LAMEK: Indeed the note in the 


chart, page 5, slemapesranging crom- 136"toel 56 


regular until around 0300. 
THE COMMISSIONER: You were simply 


reading from the chart. | 
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3 from the chart, 
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MR. LAMEK: I was simply reading 
yes. 
THE COMMISSIONER: All Eight? 
MR. LAMEK: "How much time did you 
spend with this child, from the time 
of her admission until she got into 
trouble at 3 o'clock in the morning? 

"A I spent a lot of time before 
I had my lunch break because she was 
so irritable. 

"Q Do you recall what time you 
went forelunch? 

vim Noses bouknl: 30. 
pO@eDiasyou Look in “on the child 
you came back from lunch? 

"A Yes. 

"0. And how was she then? 

"A She was sleeping. 

"Q Do you have any recollection 
of the approximate time you got back 
from your lunch break? 

LA: «Nox 

r= Do you recall how long after 
you «got -back,fromel unch -thateshe 


got into trouble? We know she got 
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"into trouble at 3 o'clock in the 
morning. About how long had you 
been back when that occurred? 

ch 1 recat ih wenc, in to nave a 
look at her and I went in to see my 
other patients. 

"0, SYes. 

"A And then I went back into the 
other room, oh, an Hour anda a halt. 

"0. As much as that? 

"A Yes. 

"0 That would suggest you got back 
from lunch about 1:30. Would that 
be right? 

“Possible. 

"0, You had an earlier lunch then? 

“A. “Ltrs possi ble. 

"0." Wo you Know? Do “you recall? 

tiv NOT 

"0. But again some time elapsed 
between your return from lunch and 
the events that you record in your 
note On page. 55 Gf the chavt?.. that 
is to say that the heart rate 


dropped very rapidly to 72, long 
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Cray 
1 | 
| 
4 "pauses, became very irregular. 
3 Blood pressure dropped. By 5 
4 minutes past 3 the apex was hardly 
5 audible and at 6 minutes past 3 a 
«| Code 25 was called? 
: iA tivesx 
"Q Some period of time then 
. elapsed between your return from 
9 your break and those events 
10 happening? 
11 Aan Yesr 
12 "0. The child was not on any 
e constant or shared care and therefore 
there was no need for you to be 
. relieved when you went for your 
i" breaks ls (that truer 
16 Ae Wes). 
17 "0. Do you recall anything else 
18 about the events of that night, Mrs. 
19 SCOLG? 
20 DA. elo 4 
This then was another of those cases | 
zt about which Mrs. Scott gave her impression, leaving 
i amcha ldaawhorbyrthens having been restless, was 
23 apparently settled, came back from her break to find 
24 
25 
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| 
2 her in the same condition as she had left heronly 
3 to find that very shortly afterwards the child 
4 deteriorated and went into an irreversible decline. 
5 At page 56 of the chart, sir, there 
6| is Dr. Kantak's notehon theaCodes2s calljethistis 
| the second note on the page. You will recall that 
: Nurse Scott said when she first observed these 
8 symptoms in the baby she called for the doctor. At 
9 0300 a 23 was called. The baby was breathing well, 
10} had episode of bradycardia, heart rate 80 to 90 per 
11| minute, irregular on the monitor. There were some 
12 episodes where the heart rate was 60 to 70. 
13 Oxygen was given by face mask and subsequently heart 
rate picked up for a short while. 
‘ At 0310, a sudden onset of 
= ventricular tachycardia. Code 25 was called. 
16 The reference to ventricular 
17 tachycardia is of some interest, Mr. Commissioner, 
18 | because on page 25 of the chart in the discharge 
ro | report it is reported that the physical examination 
20 of this child when she came into the Hospital and 
the investigation that went on following her 
7 admission, the end of the third paragraph on the 
= page, an arrhythmia had been observed then. It is 
- described here on page 25: 
24 
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"The diagnosis of ECG was sinus 
tachycardia versus supraventricular 
tachycardia with combined ventricular 
hypertrophy." 

If that be accurate I suggest that 
the arrhythmia or dysrhythmia that was observed in 
the child's course and history and sinus tachycardia 
was different from that which she manifested in the 
course of her terminal symptoms and noted on page 56 


of the chart by Di. Kantak. 
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1 
2 It may not be enough to say, look, 
3 this child had had a d.srhythmia earlier in her 
4 course and it is not too surprising that she had one 
5 at this point if it was a different kind of arrhythmia. 
«| On the cop" OL page: 56 1s Dr. 
Mounstephen's note of the arrest: 

: "29 DEeiINng Called at 3:05, 3:06" = 
8 something of that sort. He said that when he arrived 
9) the child was ii ventricular (Lutter =) noain 
10 | consistent with Dr. Kantak's observation of ventricular 
i. tachycardia. 
‘51 Drugs were administered, including 
+5 atropine for a heart rate of 40 in the second line 
| of that note. Bradycardia had progressed at that 
ig point. The heart rate had dropped to 40 and atropine 
15 was given. Cardioversion was attempted to reverse 
16 the fibrvitacion Ore stop tibritlation and that produced 
17| sinus bradycardia with a heart rate of 30. No output 
13 | from the heart, no peripheral pulses, no response to 
ol CardiaCtarugc ye sci OF, OUCpUL. 

Forty-five minutes into the arrest 
“ no output, pupils fixed, dilated, resuscitation 
a stopped. 
22 It was agreed by the physicians who 
23 gave evidence here, in particular by Drs. Hastreiter, 
24 
25 
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1 
2 Rowe and Rose that the death of Colleen Warner and 
3 the terminal symptoms that she exhibited were 
4 consistent with digoxin intoxication. The question 
: then of course becomes what was the cause of death. 
At page 7 of the chart is the 
$ preliminary autopsy report. On the final paragraph 
1 there, is) a, report that) the child) had congenital heart 
8 disease with a ventricular septal defect and a super- 
9 imposed -- I don't think there is anything omitted 
10| there -- acute cytomegalovirus infection, which 
al according to the pathologist, accounted for the 
es deterioration of the child's condition. 
On the basis of those findings 
43 presumably Dr. Rowe gave us his opinion that the death 
12 was due to the diseased condition of the child and 
15 Dr. Rowe said that death was caused by the matters 
16 disclosed at autopsy. 
17 There is limited toxicological 
13 | in Ponce on <«thesebabys Flt. is; found an, Exhibit 
95A at page 8 and consists of levels recorded in 
e fixed heart tissue showing concentrations of 
a digoxin, in the left ventricle, left, atrium and septum 
a1 of 119, 5 8and 101 nanograms, respectively. 
22 The levels recorded in the fixed left 
23 | ventricle and fixed septum are in the overlap area 
24 | 
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729 


between the therapeutic and fatally toxic range of 


concentrations recorded in the literature for fresh 


heart tissues. 


Once again, of course, the toxicologica 


data are inconclusive *and"i tis important, 1 suggest 
to remember, that in the nine hours preceding her 
arrest this child received two digitalizing doses of 
digoxin, aggregating .12 milligrams. 

Her maintenance dose was to be .024 
milligrams twice a day for a daily total, therefore, 
of .048 milligrams. The amount received over six 
hours, the emergency room and then later in the ward, 
had been approximately two and a half times the total 
daily maintenance dose that she was to receive. 

I asked Dr. Rowe whether, in light 
of the close temporal proximity of the arrest and 
death to the first two of those digitalizing doses, 
whether any thought had been given to the possibility 


of the child sisugierimgerrom digoxin toxicity. That 


passage is found in Volume 16 of the evidence, beginnin 


on page 2805 at line 6. We were referring to the two 
doses that had been given and the one that was not. 


Line 7: 


"QO. -- because the child did not surviv 


fouethat. But what had happened here 
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The answer was: 


"then was the child had received 0.12 
milligrams ;ofedirdgoxinginacher7<is 
hours preceding the onset of brady- 
cardia, and in the circumstances, 
DOGEOr eingche  lignteof the particular 
nature, onset and course of the 
terminal events of Colleen Warner, 
would it in your view been appropriate 
to consider the possibility of digoxin 


intoxication as the cause of death?" 


"A. No. At least I would have said 
that the more likely cause might be 
related to the fact that the baby 

had endocardial fibroelastosis. 
inthinke @hatwDr. Rose did consider 
the possibility. She at least made 

a point of reviewing the digoxin doses 
in detail. 

It was mainly I think not because of 
the concern about overdose as the 
concern eEeue unusual reaction of the 
heart that has a cardiomyopathy to 
digoxin because that is an acceptable 


concern. 
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"Ox Yes. 
AY Her conclusion was, however, 


that the doses were appropriate and 

on, 

You asked a question, Mr. Commissioner. 
"THE COMMISSIONER: I am sorry, what 
WAS that, DLOCtTOL? 
THE WITNESS: Her conclusion..." 

Dr. Rose's conclusion was: 
".. that the doses were appropriate 
and™she’ dtdn "+ thinkiitthat it was 
likely that digoxin had anything to 
do with the actual mechanism of death. 
So that she ascribed this as a death 
related to the endocardial fibmn- 
elastosis malformation. 
I think that her later view was that 
the possibility of a viral background 
for that also existed. 
MR. LAMEK: Q. When did Dr. Rose 
consider the possibility of digoxin 


involvement in the death because of 
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2 Because she was the person on 
duty and I think she checked that 
information out. 

oF DOCtoLE, "l*seeno -indication 

from the chart that there was any 

call torta dig. level sto be taken at 
autopsy. 

A. Now" 

With all the) benefit of hindsight rites, "of "course, 
extremely unfortunate a post mortem sample was not 
drawn for digoxin level, but it was not. 

Dr. Rose, having satisfied herself 
that the digitalizing doses were proper did not take 
that enquiry any further. 

Of the physicians and pharmacologists 
only Dr. Hastreiter thought that there was what he 
called a fair probability of digoxin overdose. For 
lack of clear digoxin data Dr. Kauffman assigned a 
digoxin score of one to Colleen Warner. 


In my submission, the digitalizing 


doses are a complicatingfactor here. If they produced 


toxicity in Colleen Warner then there is at least in 


this case a non-Sinister explanation for that toxicitie 


having manifested itself in the middle of the night, 


because that was the course of events following the 
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timing of the administration of the doses and what I 


death occurring in the middle of the night, becomes 
a non-element, if indeed there was some toxicity 
resulting from the two digitalizing doses received 
bycthisrchaldsate6 6) clockgandiamidnichts 

In my submission, considering all of 
the circumstances, there is some basis for thinking 
that Colleen Warner's terminal symptoms, arrest and 


death, may have resulted from digoxin toxicity, but 


even if you so conclude; Mr.» Commissioner, | you cannot, 


in my submission infer that that toxicity resulted 


from an unprescribed dose of digoxin. The possibility 


and even perhaps the probability exists that any 
toxicity that may have occurred resulted from the 
administration of the two substantial digitalizing 


doses. I am not suggesting for a moment that they 


were improper doses, but the child did have a 


condition, myocardial fibroelastosis which Dr. Rowe 


has told us is in a sense a sensitizing condition 

as to the effects of digoxin. It may be that those 

two perfectly proper digitalizing doses did produce 

a measure of toxicity in this child which manifested 
itself in the middle of the night and was exhibited 


by the symptoms which were recorded and which we 


element in other situations, 
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come to recognize as being indicative, although not 
exclusively indicative of digoxin intoxication. 

As I say, even if there can properly 
be a finding of digoxin toxicity as having played a 
part in the death of Colleen Warner it does not 
necessarily follow fromuchat Einding tnat there is 
anything sinister about the case. 

The finale child sin) this group is 
Michelle Manojlovich. She died at 3:35 in the 
morning of March 12th on Ward 4B. She was nine months 
Old. She had been admitted to the Hospital on 
February 2nd. It was her last admission to the 
Hospital. She had been there before. 

At the time of her arrest and death 
the Trayner nursing team was on duty on Ward 4A. 

This child had a rather complicated 
history, Mr. Commissioner. It is Summarized in 
Dr. Rose's letter, Dr. Vera Rose's letter to the 
referring physician which is found at page 25 of Volume 
1, of the-chaid. 

it 5 dated January 7th, 198l.and it 

records that pr. Rose had seen Baby Manojlovich on 

the 6th of January and records the baby's diagnosis 
of critical pulmonary stenosis. The kid had surgery 


performed by Dr. Trusler when she was six days old. 
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1 
Js ' : ’ 
Since that time she has been maintained on digoxin 
3 and aldactazide which was being administered at home. 
4 "Since her last visit to me last 
5 September, she has gained a little and 
6| has taken her feedings quite well. 
7| She still perspires quite easily and 
her cyanosis has increased particulart : 
; WEEN Crying. + 
? Records the observations made on the preceding day 
10 | including: 
11| "The liver edge was palpable 3cm below 
12| the right costal margin and the spleen 
13 tip was also felt." 
os Indicating as I understand congestive heart failure. 
= "The chest X-ray still showed 
IN considerable cardiomegaly with an 
16 enlarged left ventricle. 
17 The electrocardiogram showed sinus 
13 | rhythm.” 
19 As a result of this assessment, this child remains in 
20 some degree of cardiac failure despite the use of 
* digoxin and diuretics. Her cyanosis is also increasing|-:- 
22 
"I think the child should be re-admitted for cardiac 
an catharization in order to assess the child's 
24 | 
25 |) 
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cardiovascular status and consider further surgery 
to improve the blood flow to the lungs." 


Dr. Rowe has made arrangements to 


have the child admitted January 18th, and catharization 


on the 19th and she increased the dig. and aldactazide 


dosage. 

The child was admitted January 18th 
and she stayed until January 20th. The course of 
that admission is summarized in the discharge report 
which is found in Volume 2 at pages 519 to 20. 

THE COMMISSIONER: I'm sorry. 

MR. LAMEK: Volume 2, page 519, sir. 

It records again and summarizes the 
history. Under investigations it reports the results 
of X-ray and the ECG and the cardiac catharization. 

"Subsequent angiography..." 

This is the second part of the paragraph. It showed 
the child to indeed have pulmonary stenosis with 
intact ventricular septum, small right ventricle and 
tricuspid valve and tricuspid regurgitation. There 
was also evidence of the central surgically created 
AP shunt. 

The child was taken to the cardiac 
catharization lab on the 19th of January and the 


discharge diagnosis, the second page of that report 
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1 
2 of pulmonary stenosis, the findings reported, on the 
3 earlier page. 


"Follow-up: The child will be 

discussed at the Cardiovascular 
Surgery Conference where sito tes 
Will be made, for future surgical 


7 correction to relieve the hypertension 


8 onuthe: wighteventricie .. 
9 She came in for that further catharization and 
investigation and subsequently came in for her final 


admission on February 2nd, and on February 5th she went 


= = a — SS vate = ES 
| 
> 


torenetO7R. 


12| 
The discharge note for the final 
1 13 
admission, the death report, is contained in Volume 
14 1 at page 68. It is recorded in the second paragraph, 


15 the child was taken to the O.R. on the 5th where the 


surgery was performed. The central shunt which had 


been created in the newborn period was enlarged. 


- 
[@\ 


Following surgery, five lines into the paragraph: 


"The child had a very difficult ° 


operative course." 
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heh 
DM/ac 
A | 
¢ "Also during the immediate post- 
3 Operative period the child developed 
4 Signs of hepititis and developed 
5 acute hepatic failure. No diagnosis 
; for this type of shepititis was ever 
found, however it was felt to be 
‘ non-A, non-B. " 
8 You may remember, sir, that those were the rather 
9 imaginatively named major varieties of hepititis, 
10 | it was neither of those: 
11 "Slowly the congestive heart failure 
12 and hepatic failure began to resolve 
re and the child became stable and was 
transferred to the general floor. 
a On the general floor the child 
15] continued to make slow gradual 
16 improvement with increasing cardiac | 
17 Output phelinicably and improving 
18 | hepatiecetunctiona tOncMarche4th, the | 
19 child experienced an episode of 
aspiration, causing acute respiratory 
is distress requiring readmission to 
| the ICU where the child was intubated 
22) for respiratory support. She was 
23 | subsequently weaned from the ventilator 
04 | - 
25 | 
| 
pre hte 
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four days later and she returned 
to the general floor where she began 
making a slow gradual process in 


the process of recovery. 


It then reports the events of the early morning of 
March the 12th and the arrest: 

i O.8. Gabber otneasciritbawhdshspent a 
comfortable day with no specific 
problems, she suddenly became 
bradycardic with a slow rhythmic 
rate of 40 and developed signs of 
shock with no cardiac output. 
Resusciltatdonsattemptsato, restore 
cardiac output was unsuccessful and 
the child was pronounced dead. There 
was no consent for post mortem 
examination ; 

Dr. Rowe told us, and the evidence is found in 

Volume’ a75y pages S011 coyBol2 ,ahel toldsusiposit- 
operatively a major concern was that Baby Manojlovich 
was suffering increasing congestive heart failure. 


He thought she was gradually getting worse in the 


last five days or so after her return from the ICU. 
Indeed when he gave evidence here Dr. Rowe told me 


he really did not agree with the summary in the discharge 
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Fepore hae the child was gradually improving. 

Now there seems to have been some 
difficulty in the early part of her stay in getting 
her serum digoxin level stable. In Volume 2 of the 
chart, beginning at page 333 are the biochemistry 
reports. There were several digoxin levels taken and 
on page 333 sample drawn on February 6th produced a 
level of 1.3, page 335 a level on February 9th of 
1.5, on page 337 the sample drawn on repruary? L2th 
was 3.2 and that caused some concern. Six days 
later, page 345, the level of February 18th was 
put down, it) wasf2e4ebutescti iT you will remember at 
the upper range of the acceptable therapeutic level. 
On February 20th, page 348, the level went back up 
to 3.3, page 354 there are three levels recorded, on 
February the 23rd@™a “levelof 2207, on February 24th 
a sample drawn at 5:30 o'clock in the morning of 
1.5, and a sample drawnvat 8 o'clock on’ the morning 
of February 24th” its. Phings at last seemed to be 
under control, on page 355 sample drawn February 25th 
1.5, page 356 February 2otit.4, repruary 27th 4, 
page 357 March Chew srd=!.o, March the Stn 1.17 epage 
360 March llth 2.2 and things finally seemed to have 
gotten themselves resolved. During that period there 


is a good deal of shifting and changing Of the digoxin 
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doses and the orders to hold and that sort of CHING. 

| The nursing notes which are contained 
in Volume 1, and in particular for the period March 
8th to 12th plot her progress in the last few days 
of her life, beginning at page 173, page 173 at the 
top of the page a very blunt assessment: "looked 
terribbekthis morning™ at) 10"o' clock aim.: 

" Respiratory rate up, very distressed, 

chest sounded very wet with course 
crepitations everywhere, heart size 


seemed to have been increased on 


chest sx-ray. " 


Later that day ae #3 eoulelogk: 
" Much better, respiratory rate down. 
Much less indrawing. Chest sounds 
almost clear now. " 
THE sCOMMISSLONER a els eels, ithe -Sith 
of «March? 
MR 4 PeAMEKin pL “believe it is, yes, sir: 
Halfway down the page, the 8th of March: 
™ O700>1 10 0e Chest every «noi syrai (Colour 
poor, icyanosed, ioutrof oxygen — little 
improvement with 70% oxygen by hood. 
Restless, meny, difficult, to %settile ws: 


Between ll o'clock and 2, o'clock, -thatwis! the:isame day, 
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the 8th: 

" Chest-improvediby™2"6 ‘Glock. @4Air 
entry improved throughout. Respiration 
much improved, less distressed. " 

[tis -recordedsonthesnext® page! that 

She settled well and slept. From 2 o'clock to 
oO Glock: 

" Air entry throughout the chest 
improved. Colour improved. Slept 
very soundly, much less distressed. 
Vital signs remain stable. No 
emesis.-" 

That evening seemed to regress a 

little: 

"Air entry decreased again to left 


lower lobes. Appeared comfortable 


and GOnteéht, “Cardiovital- signs 
unchanged. Remained afebrile throughout 
aftternoont =” 


7:30 o*clock thatenignt: 
"Chest - becoming restless again, 
respirations slightly more laboured. " 
A sort of up and down pattern that 


flows, through these few days. 


There were no post mortem digoxin levels 
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FOrsthiis one ExhibitgyosAmeat pages l2nurefers 

to specimen T25 described as an amber coloured 

bad RU ete ( decavines as Manojlovich blood and the report 
is that digoxin was not detected in the blood. I 
Say on the face of it that is odd because if it were 
really blood one would have expected a dig. level 
because the baby was on digoxin. Nevertheless that 
is the report, a totally inconclusive and unhelpful 
piece of information. 

In considering the death and the 
manner of dying, the diagnosis and the clinical 
course of Baby Manojlovich, Drs. Hastreiter and Nadas 
concluded that her death was consistent with her 
clinical condition. Dr. Fowler thought the death 


might be or could be consistent with her clinical 


condition; and Dr. Rowe because I didn't ask him quite 


that question, Pdlidndreread lyaansweriatvinThenterminal 


events and the symptoms that were exhibited were 


recognized as being consistent with digoxin intoxication 


As to the opinions as to the cause of 


death, Drs. Rowe and Fowler and Vera Rose lean heavily 


on the suggestion of aspiration as a triggering event. 


Unfortunately if there was no autopsy the aspiration 
theory: coulda notl bes provedrande iturestseonean 


inference drawn from Dr. Costigan's observations 
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recorded on page 183 of Volume 1 of the chart. 
At page 183, Dr. Costigan writes: 
" Responded to Code 25 call. On arrival 
Michelle was receiving CPR and just 
starting to be bagged. Monitors 
show bradycardia, nodal rhythm of 
60 to the minute, the anaesthetist 
arraved. sOnwopeningsmouth: fulleof 
food, some also on pillow, suctioned 
and intubated quickly. " 
That. observation, by Dr..Costigan was thought to 
give rise to a reasonable inference that there had 
been some aspiration of food by the child which had 
triggered the terminal event. As I say unhappily 
that could not be demonstrated at autopsy because 
there was no autopsy. 
Dr. Kauffman gave a digoxin score of 
1 to Baby Manojlovich, reflecting the lack of toxico- 
logical evidence, and for the same reasm Mr. Cimbura said 
there.was,no,evidence of digoxin toxicity, meaning 
toxicological evidence. 
Diwrtastreiter in Volume 7/7 /at.pages 
6885 to 6886 thought there was what he called a fair 
probability of digoxin overdose and he said digoxin 


involvement could not be excluded. 
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Putting it fairly bluntly, Mr. Commissioner 


Clear supporting evidence for either suggested cause 
of death is lacking. Aspiration aS a triggering 

event to produce cardiac arrest in Baby Manojlovich's 
Clinical condition could be plausible, but it it 
wholly a matter of inference drawn from Dr. Costigan's 
observations. Digoxin toxicity is also wholly 
inferential based on the sudden manifestation of 
severe bradycardia. In my submission, I don't intend 
to be jocular about it, the choice is almost impossible 
to make and I can only make this submission to you 
that if, sir, you are inclined to view Michelle 
Manojlovich's death with any degree of suspicion, the 
evidence is so ambivalent as to justify I suggest 
nothing but the lowest level of suspicion. In Saying 
that I am aware that the CDC report authors placed 
this child in their Catagory A. I am obliged to 

say that as I understand the evidence that we have 
seen an heard, I have substantial att ficult yvewi th 

that classification. 

Mr. Commissioner, when I listed 
yesterday the children for whom there are toxicological 
data I omitted Andrew Bilodeau of course and I 
therefore turn now*to “his \case tas Gehellastuaimetnus 


group-of chitdren. 
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Andrew Bilodeau died on July 2nd, 


1980 at’ 2210¢oteloektintthe morning in room 418. 


He was a month old when he died. He had been admitted 


to the Hospital three days earlier on July the 19th. 


The members of the Trayner nursing team were on duty 


On ward 4A when 


he died. 


His shortsstayeinsthe Hospital is 


summarized in the death report at page 20 of the 


chart: 


When he came in 


was admitted for further 
investigation of a two day history 
of coughing, difficulty feeding, 
increased heart rate and the develop- 


Ment Of sar cardvac murmur. (Just: prior 


to his admission he had been Sf cans 
and@stattedeon lasix. 
he was: 

not cyanosed in mild respiratory 
distress with a rate of 36 per minute 
but clear lung fields’. Pulse’ rate 


of 132 per minute, liver palpable 


2 centimetres. 
The patient was managed satisfactorily 
over the weekend of his admission with 


continuation of digoxin and aldactazide. 
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2 He went to the Eco Lab on July 21st 
and that produced a diagnosis of truncus. 


4 We Know =from* all the evidence that 


oS ha 
WwW 


we have heard, particularly’ from the of Dr. Rowe 


in the-earlier™ stages) that thateis a particularly 


= 
Ov 


severe congenital defect: 


_ 
~Y 


"On the afternoon and evening of that 


day, the baby gradually deteriorated 


= 
Ve) 


with increasing severe congestive 


‘| 10| cardiac failure 
11| Managed medically with oral and intravenous digoxin, 
large doses of intramuscular and intravenous lasix 


and OXYQen With striceed lerd= restrictions 
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Despite these measures the baby gradually 
deteriorated until he sustained a cardiorespiratory 
arrest at 1:30 o'clock a.m. on the 22nd of July. 


Despite vigorous attempts to resuscitate he failed 


to recover. Permission was asked for an autopsy. 
It was not granted. We have no post mortem information 
aboutsthistohpids 

The diagnosis by two dimensional 
echocardiogram, truncus, was important. That is a 
very severe defect, as we have heard. 

With respect to the terminal symptoms 
demonstrated by the child, the final nursing note, whic 
is Miss Nelles at page 24 of the chart, the note 
of ther longpnightshi ftvofedulyi2ie—-v22meoversethe 
period from 7 otclock@peme toodmo!ciockCasmi swhen 
thevarrestooccurredyeiShenrecordsethativan theufirst 
part of the shift the heart rate was ranging from 
140 to 186 and was regular. Respirations were 
laboured; there was decreased air entry to both upper | 
lobes and left lower lobe. The baby vomited the 
9 o'clock feed and the medications. There was 


repeated feed by gastric tube and vomited again. IV 


was) Started atoworso0te'clockoand andosetotitasix was 
given. 
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child was found to have a heart rate of 60 - 70 
and dropping very Substantially down to the range 
recorded until 1 o'clock. The child was in Cesoi ratory 
distress. A Code 23 was called for Dr. Reynolds. 
A couple of minutes later a Code 25 was called. The 
baby was in severe distress, the heart rate continuing 
to fall. Three minutes after that the arrest team 
arrived and CPR began and this went on to the eventual 
pronouncement of death. 

The arrest note is on _page,26.. It 
shows there was initially a recovery of sinus rhythm 
and weak output, gasping respirations. By ats Cnc lock 
heartbeat had been lost completely and there was no 
further response to any resuscitative measures. 

it is common ground, . Mr; Commissioner, 
among all of the physicians who testified about this 
baby that his death was consistent with his clinical 
condition. He clearly had a very serious cardiac 
anomaly indeed. Dr. Hastreiter gave him a severity 
rating of 9 and Dr. Nadas arated his status. at admission | 
as intermediate but thought his prognosis poor. 
Equally all agreed that the child's death and manner 
of dying were consistent digoxin intoxication. 

Much later Andrew Bilodeau's body 


was exhumed, samples were taken at the subsequent 
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autopsy and were sent to the Centre of Forensic 
Sciences for digoxin assay. The results are reported 


in Exhibit 95E and 95F. There were lots of samples, 


Mr. Commissioner, specimens, and I won't bother reading 


them all. They are all reported as digoxin. There 
are several samples of heart tissues, lung tissue, 
liver tissue, and then stomach and intestine contents. 
Those are the results reported in Exhibit 95E. 

In 95F at page 2 assay results are 
reported on brain tissue from the exhumed body of 
the child, again reported in digoxin. The notes 
as we look at 95F and the brain tissue results, the 
note there indicates with the exception of the 
Choroid Plexus the concentrations of digoxin in the 
regions of brain of Bilodeau are higher than those 
found in the corresponding fresh autopsy specimens 
from™three"intants or Children on digoxin therapy 
studied to date. He then goes on with the disclaimer 
that because of the enbalming process and so on 
the results must be regarded as inconclusive. 

Similarly the notes in Exhibit 95F 
on the exhumed heart, lung, liver materials indicate 
that those are within the range of concentrations 
reported in fresh autopsy specimens from children who 


have been on digoxin therapy and again the disclaimer 
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1 
2 with respect to exhumed samples. 
3 As to the probable cause of death 
4 there is again remarkable harmony among the experts. 
i Drs. Rowe and Hastreiter find themselves in agreement 
that Baby Bilodeau's deterioration and death were 
: hatural and attributablesto,hiseclinicalycondition 
é and severe disease state. 
8 In my submission it is at least 
9 arguable that there is a basis for some measure of 
10| suspicion about the death of Baby Bilodeau. I suggest 
11) that basis comprises the combined effect of a number 
os of elements. Despite the severity of the disease 
| state of Baby Bilodeau Dr. Rose seems to have 
7 regarded his death as having occurred rather suddenly 
a and unexpectedly. She so wrote to the referring 
15 | physician, foundgatopages Samora theschart.esShe,,herself, 
16 found the death rather unexpected. 
17 The second element of course is the 
18 sudden onset of the terminal symptoms of the child, 
10 rapid course, theiromaturesyend. their arreversibility, 
symptoms associated with digoxin toxicity, and they 
a are of a kind thateappear in many,of the charts of the 
= children who in my submission probably did die of 
22 digoxinh toxicity, pdhesn digoxin, concentration as 
ye recorded in exhumed tissue, especially in the brain 
24 | 
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tissue, although they may not admit a quantitative 
interpretation may be at least indicative of 
substantialmconcentrations of digoxin at the time of 
death, and the circumstantial events all fall into 
the: familiar pattern. 

I list those elements merely for the 
Sake of saying this, sir, that those elements taken 
together could justify, although I'm not urging you 
to make a finding, that some measure of suspicion 
attaches to the death of this child. The medical 
evidence does not always take into account all of the 
circumstances, as indeed it should not. 

Mr. Commissioner, that is a natural 
breakpoint in my submission - a natural breakpoint 
for us; 

THE COMMISSIONER: 20 minutes then - 
how long do you think you're going to be, Mr. Lamek? 

MR. LAMEK: I should be through well 
before lunch. 

THE. COMMISSIONER<)) Mr. Scott, what do 
YOU, Walt Condo? 

MR. ©oCOTT es. -L amiready.. LD may ask etoy 
a bréakoat) the endsof sthesday, sto stop 4a di toleseani,, 
but. -b think od ‘can begin right. away. 


THE COMMISSIONER: All right - depending 
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On whether Mr. Lamek finishes well before -- 


MR. SCOTT: We may all want a rest 


when Mr. Lamek finishes. 


THE COMMISSIONER: All right, 20 minutes. 


--=— Short Recess. 
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--- Upon Resuming. 
THE COMMISSIONER: Before VOUSSGart, 
Mr. Lamek, I have a statement or a ruling, aor 
whatever you want to call it, on the standing parties 
on Phase II, at 2:15 this afternoon. Yes, Mr. Lamek. 
MR. LAMEK: Mr. Commissioner, I have 
now reviewed every case for which there is any 
scrap of toxicological information and even in many 
of those cases the classification of a death as 
natural, suspicious or probably or clearly attributable 
to digoxin intoxication is truly a matter of inference 
from evidence, other than the toxicology data which, 
in many cases, are at best, merely corroborative of 
an inference drawn from other information. 
Intthescases*thabearevleft itotdeal 
with, there is no toxicology information at all to 
provide even corroboration of impressions formed or 
inferences drawn from other events or circumstances. 
Rhetremaininguchivid, fandhl Listithem 
inethe chronological order of theirsdeaths .are: 
David Taylor, Lillian Hoos, Philip Turner; Dion ’Shrun, 
Kelly Ann Monteith, Antonio Velasquez, Richard McKeil, 
and Antonio Adamo, D'Arcy MacDonald, Real Gosselin, 
and Frank Fazio. 


I don't propose to deal with each of 


7 
D : 


a ¥ 7 


ra 


SHOSRE «i 
- oF M ye 7 
1d , Pat ivs & 20 Jas B 


esittrec Caborate SAF. ao 


-— tw | ny me) 
L a a % 4 me =) s 
; 
v ve a9 ais 
sal siewid disntnw 90% Seed Yiar= beescyox- wor 
as ‘ 
=e 3 - bd \ on T 1.5 ™ ~, 3 ie! 
! f a sisamgoTMi 48GheOLGSol xo! io Gaile 
- a { 4 
LISODPLCISR.D Sh. SGE2 SSOn= 2 
| 
- 
- - = = 
j \ +--+ 9 > BYUGI a —/ G «eeu ot 
ps as I rt clr { wotiit BIRD f ‘ 
acfongne? One aed? tarda . soaebfy¥e’ nes? | 
7 
i i 
) SMe “ Od V2 S Oa \ebas >. Fash a2 


=a riz 290, ONT OWREh, some retnt rs 


of fite! Ss .: Jenr6src kl ysolosisog on EBL oeratia .igiw 


i 40 =H239i5.05 folescicgwgs 30 craze todos ted neve ehivorg iy 


} 2eoanssantio7si5 ac ezinave Sei2co mos >. awato-2asrcsassinz Vy 7 
: a 


Srey ed? ef ? 


~shxo Leptpoltnosi * ‘ons ie 


ANGUS, STONEHOUSE & CO. LTD. Lamek (Argument) 825 


TORONTO, ONTARIO 


these 11 children separately and individually, 

Mr. Commissioner. I have attempted to group the 
deaths under two headings, putting into u.one catagory 
those with any elements that may generate “suspicion 
other than the purely circumstantial elements of 

time of death and presence of a nursing team. Such 
other elements may, for example, be that the death 
was thought to be unexpected by physicians or thought 
to be not consistent with the child's clinical conditio 
or that no cause of death was established or that 

the cause, or the death caused concern to physicians 
when it occurred or, indeed, anything else that may 
create vany punusual saspect oft athe death. 

Fou sthesgdeaths iawthat: group... awa ll, 
refer you, sir, to the particular matters which may 
justify a measure of suspicion in my submission. The 
final group will comprise those deaths where the only 
element in any way capable of arousing any suspicion 
is the presence of one or another of the circumstantial 
elements, death in the middle of the night, death 
in-the presencesofserthe-teamvandyasato! that,-Llowill 
say that that isan insufficent basis for the creation 
of any reasonable suspicion. 

The-childrenvinsthersgroupsvere,4pemy 


submission, there are elements that may generate 
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greater or lesser degrees of suspicion that the death 
was other than a natural one and I have arranged 
them again chronologically by date of death are: 
David Taylor, Dion Shrum, Antonio Velasquez, Richard 


McKeil, D'Arcy MacDonald, and Real Gosselin. 


Perhaps I may deal briefly with each 
of those. David Taylor’ first. 

This is a three month old child. He 
died at 2 minutes past 2 o'clock in the morning of 
July 27th on ward 4B and the Trayner team was on 
duty on 4A. The circumstantial elements are present. 

He had severe congenital heart defects 
including particularly severe aorta stenosis, a very 
serious defect and one which can, on the evidence 


that we have heard, cause sudden and, in terms of 


timing, unexpected death. 

He also had a whole host of other 
heart” detects; " including endocardial fibroelastosis, 
severe left ventricular hypertrophy and right hypertrophiy 
I include him in this group for the following reasons: 
first’, Dr. Hastreiter’s views is thatthe terminal 


symptoms exhibited by this child are clearly consistent 


with digoxin toxicity and his concern about the timing 
of the death and the very sudden deterioration from 


a period” of* apparent stability.— Dr. "Hastreiter 
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recognized that the nature of this child's cardiac 
anomalies could produce a sudden and unexpected death, 
but nevertheless he was concerned, he said, about 

the timing and the very marked suddeness of the 
deterioration of the child. His evidence in those 
respects is found in Volume 77, pages 6818 to 9 and 
in’ Volumes79;, Spagesem274 to 7276. 

It isealsosbased ton De. EMinkin's view 
that the terminal symptoms displayed by»David Taylor, 
and especially the electrocardiographic evidence of 
AV block and the Wenckebach block phenomenon were 
more consistent with digoxin toxicity than with 
thecchild*s#elimical condduiion. 

His evidence in those respects is found 
in Volume 88, page 9042 to 6 and pages 9049 to 9051. 

Tt aissalsoebased on Drs Fay's) view 
found in “Volume 68) 4856 to 4858) “That is the range 
of the terminal symptoms exhibited by David ee 
which included vomiting, arrhythmia, sinus tachycardia, 
AV block, ventricular fibrillation and a prolonged PR 
intervalson ECG. That whole range of symptoms in 
Dr. Fay's view, was strongly suggestive of digoxin 
tOxTeLey 4 

It is not just the mere fact of some 


divergence insthe expert medical opinion, but rather 
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the bases upon which Drs. Hastreiter, Mirkin and 
Fay assert their suspicions that lead me to make 
the submission that you could properly find a 
measure of suspicion attaches to the death of David 
Taylor. You will recall too, sir, that when this 
death was discussed in the first of the M and M 
conferences in September of 1980 the recital of the 
child's terminal symptoms led to the raising of the 
question: Was he suffering from digoxin EOXHELtCY? 
That is found at page 11 of the ward 4A communications 
book. 

So I say in that case there are elements 
which are capable of raising a level of suspicion about 
the death. 

The next one is the case of Dion Shrum. 
Dion Shrum-died jin the-evening at 7:45 o'clock p.n., 
August 9th, 1980, on ward 4A. Members of the Trayner 
team were on duty at the time of the onset of his 
critical symptoms. He had been admitted to the 
Hospital the previous day, August 8th. He was two 
months old. He was suffering from a number of 
congenital heart defects, notably total, anomalous 
pulmonary venus return and he was in very severe 
congestive heart failure and all agreed that he 


was severely ill. 
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Hist inelusivonPan™the groupe is based 
on essentially two things: first, Dr. Hastreiter's 
view that there is a good probability, which he later 
reduced to a fair probability of digoxin involvement, 
because he said heart block, which appeared in this 
child hours after a cardiac catheterization is 
unusual. He did link those two events together. He 
placed emphasis on the symptoms of seizure and 
bradycardia that were exhibited and on what he 
considered to be the unusual timing of the child's 
arrhythmias. Also upon Dr. Fay's concern over those 
same symptoms of heart block and arrhythmia. 

i don’ t*suggest=for a moment “that *the 
case of Dion Shrum, the elements upon which suspicion 
may be based, are as persuasive as they are perhaps 
in the case of David Taylor or others in the group. 
To the extent there are elements present which might 
give rise to a measure of suspicion they are, in my 
Submission, those. 

The next case is that of Antonio 
Velasquez. He was a year old when he died at 4:25 
o'clock in, the morning of August 24th on ward 4A in 
the presence of members of the Trayner nursing team. 
This child”s death took everybody totally by Surprise. 


It was unexpected. It was clearly not consistent, 
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consistent with or attributable to his clinical 
condition. He had had surgery and the cardiologists 
at the Hospital expected to send him home very soon 
to St. Lucia where it was anticipated he would have 
a normal boyhood and perhaps come back at the age of 
10, 11, 12 for a complete and permanent repair of 
his heart defects. He developed some problems in 
the post-operative period, including a measure of 
congestive heart failure, but nothing that was 
considered life threatening. 

In the middle of the night August 23rd 
to 24th, he was found to be bradycardic at the rate 
of less than 90 per minute and to have small pupils 


and to be unresponsive. 
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He was thought to be suffering from 


the effects of codeine and he was given as an 


antidote to that a drug called narcan or naloxone. 

The dose he received was approximately twice the 

usual dose, and the evidence is that the drug has a 
wide therapeutic index virtually impossible to produce 


dileterious effects by even a substantial overdose. 


He responded to some extent by becoming more alert, 
the over-large dose of narcan was repeated and 
following that he went into cardiac arrest from which 
he could not be resuscitated. 

The cardiologist, recognizing that 
Lt waS Virtally impossible to surrer ll effects of 
an overdose of this magnitude of narcan racked their 
brains for an explanation forthis death. The 
explanation they came up with was that the baby 
must have had an ideosyncratic reaction to narcan, 
something in the nature of an allergic reaction, 
and such reactions as referred to in the literature 
apparently are extremely rare and they could find no 


explanation other than that. 


Without wishing to appear too 
cynical about that,that theory I suggest haS a double 
virtue Of Tirst furnishing an explanation tor mwneac 


was otherwise a totally mystifying death; and second, 
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doing so by postulating a reaction that was so rare 
as not to be reasonably foreseeable and so eliminating 
any question of blame in the death. I am not 
Suggesting that is the reason but it did have that 
added benefit. 

Now fairly there was a clear split of 
opinion here among the physicians from the 
Hospital, the pharmacologist from the Hospital and 
those from outside. Those from outside were not 
particularly receptive to the explanation advanced by 
the Hospital for Antonio Velasquez' death. 

Dr. Mirkin considered digoxin toxicity 
possible but he didn't think it likely as a cause of 
the symptoms, and he didn't think very much of the 
ideosyncratic reaction, and Dr. Fay had the same 
position. 

Dr. Hastreiter thought the symptoms 
were indeed consistent with digoxin toxicity and 
felt that a good deal of «suspicion surrounded» the 
death of Velasquez. 

Dr. Kauffman because there was 
absolutely no toxicological information did not opine 
on the likelihood of digoxin involvement but he 
seemed to find the narcan theory unlikely. 


In my submission there is clearly a 
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basis here for a finding that the Velasquez death has 
not been satisfactorily explained and that it gives 
rise to a measure of suspicion that GL goxine toxicity 
may have played a part in that child's death. 

Richard McKeil was six weeks old, 
he came into the Hospital for Sick Children on ienee 


the 2nd, 1980 and he died on October the LS5SEn, eae 


4:27 in the morning on Ward 4A, again in the presence 
of members of the particular nursing team. 

He was quite sick. Dr. Hastreiter 
scored a severity of his disease at 7. Dr. Nadas said 
his prognosis was "guarded". His death was considered 
consistent both with his clinical condition and with 
digoxin toxicltys 

This was a child in whom there had 
beenaanlongoingiditfieulty ingstriking’ thearight 
therapeutic dose of digoxin. 

The biochemistry reports are found in 
theichartebeginningseatepagest5SS8eand Tndon*taask you 
necessarily to refer to them, sir, but they show the 
following dates and levels recorded: September 8th, 
2.5, September 16ehy4.6, September 24, 2.5, 

September 28, 1.9; October the 2nd there was a not 


sufficient quantity returned; October the 3rd, 3.4, 
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looked as though the thing had finally settled down, 
October the 14th, the day before he died greater than 
4.7. Those levels of course were accompanied by a 
series of hold digoxin orders, dose changes and so 
on, because the physicians obviously struggled to 
Strike the right dosage of a drug which the child 
clearly needed. 

As for -the+condition of the child 
the nursing note for the long day of October the 14th 
is of some interest and that is at page 78 of the 
chart. 

It is of interest because the sample 
was drawn at 9:40, and it is entirely possible that 
at 9:40 too close to the administration time of the 
digoxin, that was thought to be an explanation. But 
certainly the significance, in my submission, of the 
long day note is that the child was not displaying 
any symptoms of intoxication during the day. He 
vomited; that is possibly "the tleast "specifiic°ofall 
symptoms, but his vital signs are recorded: 

“Apical rate 137 *to’ 119 ‘regular ‘this 


shite: 


The breathing got faster when he fed, but there is 


absolutely no indication of any rhythm disturbance 


in this child throughout the day following the digoxin 
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Sample drawing at 9:40 which yielded a level of 4.7.What- 


the explanation of that level whether it was drawn 
too close to the time of the prior administration, or 
anything else, it does not appear to have had any 
cardiac effects upon the child during the day. 

The same appears to have been true 
during the firsteparteotvthernighteshiftieand that 
is found on page 80. «Until 3:45 in»the morning there 
is no indication of any rhythm or heart rate disturbanc 
at.all in this chididty Hesws alertaandabricghtsandshis 
heart rate is regular. 

In my submission it is clear that what- 
ever the 4.7, greater than 4.7 level meant it did cot 


mean intoxication with any cardiac manifestations. 


But at 3:45 there begin a series of cardiac manifestations 


which we have learned to recognize as being symptomatic 
of digoxin intoxication. There is a sudden dramatic 
turnaround, the alarm sounds, and then it is found 

that the heart rate has dropped to 80, it slowed 
considerably from the range at which it had been 
recorded in the earlier part of the shift a range 
o£21388 toml47e2 Lithisancothonlyeslowedhathisdirregular 
and it went up to 120 and dropped back again, couldn't 
hear a heart beat, fluttering on the monitor, then a 


Code 25 was called. The arrest note on page 78 
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records: 
"Extreme bradycardia with spontaneous 
gasping and cyanosis." 
Medications are given and there is 
no response and the arrest note records: 
"Extreme bradycardia with 5 minutes 
of ysupraventricular ,contlexes.” 
Then there is no further heart activity 
atta ligg 
Now Dr. Rowe agreed that it was possibl 
that digoxin had played a role in this baby's death. 
In Volume 13, page 2295 and I won't bother reading 
this at this stage, Mr. Commissioner, the passage 
begins at line 8 and goes on to page 2299 at line 
8; Dr. Rowe acknowledges that, yes, the symptoms are, 
indeed suggested there may have been some digoxin 


intoxication and of course there was that high level 


thinking of the connection of those two things in terms 
of the greater than 4.7 level. 


in my submission it is very arguable 


indeed thatein dight of the lack of rhythmidis= 
turbances symptomatic of digoxin intoxication during 
the day of the 1l4th,..or the first parteor thevnmigie 


shift of October the 14th-15thethat 12) digoxin 
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toxicity did Play a part in this death it was as a 
result of a further administration of digoxin that 
Us /teNsay Gan unprescribed administration because 
digoxin was discontinued during the day of the Lech, 
aS appears from page 153 of the chart. 

The terminal events, as all physicians 
agreed was certainly consistent with digoxin toxicity 
and in my submission there is a Sufficient basis for 


a finding that suspicion is aroused by the death of 


Richard McKeil. 
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D'Arcy MacDonald, a five month old 
child, was admitted to the Hospital on December 12th, 
1980.and. again, rather like MeKeid. died. insehe 
early hours of the following MOGI NG, watedi 30, OLCLOCK 
on December the 13th in ward 4A again in the presence 
of members of the Trayner nursing team. D'Arcy 
MacDonald is included in this group because as I 
understand the evidence there is a measure of 
uncertainty about the cause of his death and none 
is really identified at autopsy. 

Dr. Rowe favoured congenital heart 
defect and pneumonia as likely causes but he agreed 
that the differential diagnoses that were written 
in the chart at the time of the arrest seemed fair. 
On page 58 of the chart the resident on call on 4B 
recorded that atwss3500 uclockahe was called because 
the baby was not, looking right, .vital signs had been 
given on the phone to him. He arrived on the ward 
at 3:40 o'clock, found the baby pale and crying, 
chest very noisy, heartbeats heard but regularity 
not assessed. The child immediately coughed and 
choked on some mucousy secretions. Ordered the child 
to be suctioned and (something) waiting for the 
suction tube.» Suction performed in umouth seh le 


became limp, heart stopped. The impressions are the 
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interesting things. Resuscitation started and 25 


called. There are four impressions, differential 


diagnoses, if you will: vagal reflex; arrhythmia; 
dig. toxicity; poor conduction system (something), 
I cannot read that I*am*afraid - vagal reflex, 
arrhythmias, digoxin toxicity and poor conduction system. 
Dr. Rowe also agreed that that was a rather fair 
set of diagnoses but he agreed that what had been 
written as four possible diagnoses may in fact be 
four different aspects of a single diagnosis, that 
is to Say, digoxin toxitersy: 

In Volume 14 beginning at page 2499, 
line 12, I was asking him about the impressions set 


out by the resident on page 58 of the chart. I said: 


Impression, and there seems to be four 
explanations that are being canvassed 
by themresident tor ali of “thi's:°” vagal 
retiex, arrnythmias, dtgoxin toxicity, 


and poor conduction system (something). " 


Twas no mone abilestomread that than i am now, siz. 
Dr. Rowe was able to read it "associated with heart 
defect". 

i> said: 


That the resident who was present at 


the’ time of the resuscitation’ effort, 
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W 


in canvassing the possibilities that 
occurred to him, has explanations 
for this event, included among them 
Che, oossibiliry ss OTredigox ins toxicity. 
Af Ses. 

Q. Does that seem to be fair? 

A eS. 

Ooeetndeeds Doctor .isn  t itefair 
Chat uallvtourvot othe possibilities 
that he canvasses may not indeed be 
four; they may all be one, may they 
note Vagal reflex, 1. take it. he is 
talking about some reflex action of 
what, the vagus nerve? 

A ewos ae nates induced by athe 
choking, and; so, on. 

Ops me bute Senot digoxin also 
known to have an effect on heartrate 
through the vagal nerve? 

ING | NRSC 

Q. Arrhythmias, aren't arrhythmias 
ausympLom sol digoxin) fOxicCity 2 


A. Yes. 


O.. ».And, digoxin does,,.at toxic levels, 


affect the conduction system, does it ndt? 
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"A. Yes. 
On Anas thererorea is it, [air to say 
these may not be four different 
possibilities but different aspects 
of the same single possibility? 


And, indeed, if his speculation or 


suggestion of digoxin toxicity is 
right, that may itself explain vagal 
reflex, the arrhythmias and the poor 
CONdUCTION «Maye te Not? 
Ae et eat. 
So we have the impressions of the resident all of 
which as Dr. Rowe agrees are consistent with the 
one diagnosis of digoxin intoxication. So there is 
that measure of uncertainty about the cause of death 
Of the child. The second reason for including this 
case in the group is that the physicians agreed that 
the death was consistent with digoxin COXLGELCY and. the 
chart indicates that the resident at the time whether 
in fact he was talking about four diagnoses or one, 
had a concern that digoxin toxicity might be the cause 


of the symptoms exhibited by the child, not qs 


someone looking back over the chart who says, yes, 
that is consistent but a resident on the spot at the 


time who said that that strikes me as being possibly 


] 


tens 


Ariw 2naz 


Seer sid) wane astesibrd steel 


: 
=] - i) 
$ is % + 
€ ‘ g se? } £ 4 AT 
sry pwetooeron ee 
I : hs J6 ehsLleer sng =i 
sio Gr 5 is o3-- rr 2 
322 S0% £8 543. 38 362 
sah 26 S2e0npeld 280 


ial 
' 


ssiee ens s@ Froim yricirac? mixkoeil sans eeane® = 


sku vom ,Difd> eats ye Seszdidns —. 


¢vbe cow Sisi> ait 706 Aved enbdeet 


ae ¥ 


Lips 6 ial ects 


| 
ef . 4 oe 


yi 


° 


ud 


7 J0Gds: pe 


{2s5 
DAG? 

ean) BI i39 sve ow oc 
PS DWwak en 5B noiny 
Ps G2. Sipe lv ano 

i.260 savesam 2ed3 
p att ,»BiidS sid Zo 
ei, (UCEp SHS al eazeo 


a) = 


om 


iu 4 


——" eS 


ao ansbreer bd - anaes 


Heo aew 19665 o2 


&3) enw’ en aad 0 


_ 3 


mae 


= =a hlUchReSlhlUCcUMhlUCU MDSElhLUC rhllhLUC MDOlLC WRlLClCUrhOlhlhlUrhLlhlUCUCcrallLUCUC rc LUlCr rlLUCUCrLrerhlUm eel ee Cee 


ANGUS. STONEHOUSE & Co. LTO, Lamek (Argument) 842 

1 

2 Linked stoytoxicity. 

3 Again my submission is that these 

a matters entitle you to find, if you choose, that there 

: is reason to entertain I suggest a quite high level 
of suspicion that digoxin toxicity was involved in 

e the death of Baby MacDonald. 

7 Tae llvast child) in’ theegroup esis 

8 is Real Gosselin. Once again a very short stay in 

9 the Hospital, admitted on December 17th, died at 

10 3:16wo,.clock the: following morning ~ December 118th: 

1 He was three weeks old, he was on ward 4A and members 

; of the nursing team were on duty. Again beyond 

question, he was} alavery iickichild. Wr .Hastreiter 

- rated the severity of his anomalies at 8. Dr. Nadas 

i described his prognosis as guarded. But for all that 

15 there was strong feeling on the part of Drs. Hastreiter 

16 and Mirkin that this was an unexpected death when it 

17 occurred and that there was no explanation for its 

18 having occurred when it occurred. That evidence, sir, 

a is found in the evidence of Dr. Hastreiter, Volume 77, 
pages 6856-7, and from Dr. Mirkin in Volume 86, pages 

a 8966-69 and in Volume 88 at page 9102. 

a You will recall, Mr. Commissioner, this 

22 was the case where Dr. Freedom wrote to his referring 

23 physician describing the death as one where there 

24 
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the patient had a sudden deterioration in death 
for which he, Dr. Freedom, really did not have a 
good explanation. When he gave evidence, Dr. Freedom 
explained that the letter was written in reliance 
on his resident's review of the chart and his resident's 
report was that the baby had been stable up to the time 


of his sudden decline. When Dr. Freedom reviewed 


the chart himself sometime later he concluded that 
Baby Gosselin did not in fact have a very good 
response to prostaglandin, that his condition was 
more severe than he had been led to believe by his 
resident. «On, his,.own, reading of the chart, he said 
he, dicenotr-find deat h.surprusing..s Asictosthe .esponse 
to the prostaglandin I mention only this and this 
is not a complete answer, nor intended to be, 
page 27 of the chart. discloses that. on the autopsy 
the ductus arteriosus was. found to be patent... The 
prime purpose of prostaglandin as we know is to 
maintain the patency of the ductus. 

I accept Dr. Freedom's explanation 
of course but the fact remains that on his reading 


of the chart another experienced paediatric cardiologist, 


Dr. Hastreiter, shared the resident's view rather than 
Dr. Freedom's view, and he did conclude the death 


was unexpected and unexplained. 
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Accepting all -that' Dr. Freedom has 
Said by way of explanation there is still a difference 
of opinion between two experienced cardiologists 
as to whether this death is adequately explained by 
thegcoursepoftearhe fchildkas disclosed inagtheychart, 


If there is a question as to the cause of or 


explanation for the death, as in my submission there 
isp andaer the death was indeed unexpected, as in my 
submission you could properly find, then the cause 

of death and the possible involvement of digoxin 
toxicity become live issues especially since the 
death was recognized as being consistent with digoxin 
toxicity. Indeed, even lackingany toxicological data 

Dr. sKaufimanegave this death a.digoxin score of 2 
which indicates I suggest that he considers the death 
toobedhaghtyAconsistentaywsthidigoxinstoxicity.) My 
submission therefore is that there is a reasonable 
basis here for a finding that perhaps a relatively 

high level of suspicion is aroused by the death of 
Real Gosselin. 


I come finally and briefly to the last 


grouprek chiddrentjeChronelogicaliyebyadate of death 
they are Lillian Hoos, Philip Turner, Kelly Ann 
Monteith, Antonio Adamo, and Frank Fazio. 


They are those in respect of whom in my submission 
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there ais nothing of substance other than conformity 
with one or more of the circumstantial evidence to 
give rise to any appreciable level of suspicion that 
their’ deaths*may not be-attributable to natural 
causes. In some, I think for example Adamo and Fazio, 


a dissenting query is raised by one of the experts 


but in my judgement, for whatever that may be worth, 
the weight of the other medical evidence is convincing, 
and I shall not address these cases individually. 
They are a group of cases which, in my submission, 
provide no basis for a finding that the deaths were 
anything other than natural. 

/ those then, Mr. Commissioner, are 
my submissions as to the 36 deaths and as to the 
findings that in my respectful submission can or 
should be made with respect to each of them. I have 
NOte Kept “a box "Scores or a= running, tally OL» tne so 
cases or of my suggested classification of them. I 
can only” say that “as 1s ”"obpvious from the’ ‘submissions 
I have made on a reading of the whole of the evidence 


there can be no doubt, in my submission, that several 


children” came to" thet, deaths on tne cardiology 
wards of the Hospital in the epidemic period at the 
hands of someone who deliberately administered 


fatally” toxic overdoses of digoxin= to" them. fener 
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view of the matter be valid then I say the tragedy 

is a double one. It is unspeakably tragic for 
everyone, the patients, families, hospital staff, 

and the public, that such things should have occurred 
to infants in any hospital let alone a great hospital 
of the statunreeand@repuvationtes: thistone. Wale is 
tragic that there will, in my judgement, forever 
remain so much about the events of that period 

that we shall never know with any certainty. Inference 
can be drawn, suspicions can be aroused and I have 
tried to set out those which appear to me to be 
legitimate and proper, Mr. Commissioner, but we 

shall never know how many children suffered deaths 
which "did net flow hironmtheinic linteal ‘cardizesor 
disease conditions. For many families the agony 

of uncertainty will necessarily continue. For the 
Hospital and the public it will continue to a degree. 
You in your report will I know provide answers and 
information which have hitherto been unavailable. 

You. carinetpanswer tal Porhéevquestions) sir, wall tthe 
questions raised by these troubling events. After 
aiyearnor® the mostepainstaking inquiry, it is sprain 
that not all of the answers are available / 1 know 
that the submissions of all Counsel have been designed 


to assist you in your*very diftfticult, task meeovem. ac 
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1 | 

2 the submissions that Miss Cronk and I have made 

3 will be hélptul $60, vou mel amemost Graterultomouw, 

4 Sis. 

‘ THE COMMISSIONER: Thank you, Mr. Lamek. 
MR SCOTT: Soir acuiee lv. people want 

: to get the mike moved over here. I don't want to 


stand that close to Mr. Lamek -- 


8 THE COMMISSIONER: I would be quite 
happy if we would adjourn and come back at 2:00. 
10 MR. SCOTT: ..I want to set a good 
exampleys,ieam quite ready to .begin. 

THE COMMISSIONER: Fine. 

MS,.7 -CRONKs) Six, just before.we do 


that there is one housekeeping matter that arose 


SS SB FSF SB SS SE HF S&S & & 
\© 


14 during argument. You will recall during the discussion 
15 of the therapeutic and toxic ranges set out by 
16 Mr. Cimbura, you raised a question with respect to 

17 the ranges that I had suggested applied to heart 

18 muscle and described that way in the report. We now have 

| 19 had an opportunity to inquire further about those 

= ranges and we are informed that - you will recall, 

I 4 sir, that it is item B on part of Exhibit 423, that 

21 


is the list of rangesmtitedsasaan Exbibir. 
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THE COMMISSIONER: Item B; yes. 
MS. CRONK: It is Item B and it should 


be ranges for heart, not just heart muscle, if that be 
taken to mean ventricular muscle. They are ranges for 


heart. 


The ranges for persons on digoxin 


therapy, the therapeutic range, we are informed by 
Mr. Cimbura, relate to reports that dealt specifically 
with ventricular muscle. 

With respect to the toxic range, how- 
ever, reports that were relied upon there in the 
literature appdaed to various specimens from the heart 
and he has therefore informed us that it is his view 


that the toxic range applies generally to heart 


Specimens, while the therapeutic range applies 


specifically to ventricular muscle. 


THE COMMISSIONER: Yes, all right. 
MS. CRONK: Thank you. 
THE COMMISSIONER: We will take five | 


minutes. 
--- Short recess 
--- Upon resuming 
THE COMMISSIONER: Whenever you like. 
ARGUMENT BY MR. SCOTT: 


Yes, Mr. Commissioner. It would be 
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wrong to begin without, on behalf of my client, 
recognizing not only the heavy responsibility that 
you have undertaken in this Commission, but recogniz- 
ing with gratitude the way you have discharged it 
under very great stress. Your demeanour and your 
conduct of the proceedings has, in my experience, 
been a model of the way a Commission should be 
conducted, but I think it is important to say that 
here, because it is not always possible to draw the 
right conclusion when you only light in for a moment 
or flick the tube for a second, but when you have been 
here, as we have now for a year and have witnessed 
your willingness to hear and to understand and your 
Lolerance of all ofsus over that long, «di Seicult and 
protracted period, I don't hesitate to say that we are 
satisfied, whatever the conclusions are drawn, that 
the public interest will be served. I just ask you 
to forebear for one more day, as you hear the 
submissions of the Hospital. 

I also feel obliged to say of Mr. Lamek 


and Miss Cronk, that though there have been differences 


between us and there will be differences, as will 
appear from the argument in the future, that I am 
satisfied and wish to emphasize for the purposes of 


the public record that they have discharged their 
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functions with great fairness and great fidelity to 
the Commission and to its work. 

The task you have, as you know well, 
Siy, “si a -aifficult’’ onevand i is*one that has 
exercised the parents of these children, the dedicated 
doctors and nurses and staff of the Hospital and has 
exercised the public, which has been concerned about 
thevevents “ins this very great institution, and it is 
right that there should be a full and open inquiry 
into those events, but this phase of the inquiry 
really has two component parts. The first is the 
hearing and the second is the deciding and it is my 
respectful submission to you that we should approach 
those two parts of Phase I in a slightly different 
way. 

It was entirely in the public interest, 


in my opinion, in my submission, that the hearing 


“should be as broad-ranging as your Terms of Reference 


dictated. It was important that the public, the 
parents, the citizens of the Province should have what 
I called a window onto the Hospital over this period 
of time and it was important that there should be no 
sense that ity information was withheld or withdrawn 
or put out of public access and, therefore, the 


hearing process was as it should have been, as broad- 
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ranging as you and your Counsel and the rest of us 
could make it. The Hospital, I think, co-operated 
fully in that respect to assure that any information 
that was required by Commission Counsel, or indeed by 
any other Counsel, should be made available, as 
quickly and as fully as possible, insofar as our 
obligations of confidentiality to patients and their 
parents permitted. 

We have tried to conduct ourselves in 
the hearing phase, the hearing part of Phase I with 
that obligation in mind. As I said on the first day 
of this inquiry, the Hospital is as concerned as any- 
body with the exception of the parents, whose concern 


is deep-rooted in nature with what happened over this 


period of time and in the Hospital, as elsewhere, there 
are differences of opinion about individual cases, abou 


individual matters, and all of us atthat Hospital look 


to your determination with expectation and hope that 


you can, in a judicial way, as we know you will, 


answer a number of the questions that are presented by 


the events. 

So it was important that the hearing 
process should be as open and as full and as detailed 
as it could be and that, in my respectful submission, 


it has certainly been. 
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The second part of this Phase, however, 
is the deciding process. That is your function. You 
will recognize that your function is to decide, if you 
can, how and by what means the babies died. 

mhovesuet of Appeal has made claim that 
you can decide nothing more than that, but if you can 
answer the questions you are obliged to decide nothing 
less. 

Now, in these cases the evidence is 
entirely circumstantial. There was one piece of direct 
evidence which might have been found in the evidence 
of Nurse Bell, but I think Commission Counsel fairly, 
in justice to her and to others, has made it plain that 
that evidence, because of differences of opinion about 
timing, cannot be the foundation for any findings. So 
that, put aside as Commission Counsel would have you 
do, leaves you with evidence that is entirely circum- 
stantial in nature. 

The components of the evidence are 
various, as you approach the cause of death. There 
is a scientific analysis to be made, which is founded 
almost entirely on the expressed opinions of experts 
who have reviewed the records as they understand them. 
There is, in addition, apart altogether from expressed 


scientific opinion, a series of imponderables with 
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which you will have to grapple, which I can Simply, at 
this stage, list. 

First of all, the evidence respecting 
the toxicology of digoxin, its affect on a particular 
baby, the reliability of its measurement - pre mortem, 
post mortem and post exhumation -- all in the light of 
the fact that until these events very little was known 
about digoxin, except in a clinical context. 

The second area of imponderables are 
the clinical factors about which you have again heard 
scientific evidence; the severity of the various 
diseases from nes these young patients suffered; 
the course of the disease, as objectively or 
subjectively recounted by a clinician or others; the 
prognosis of the disease, that is to say the guestimate 
about the future course of the patient's life, which 
was again put before you in terms of scientific 
analysis or clinician's evidence, from which you may 
draw some assistance. 

The third area of imponderables are the 


Symptoms of the death process. Sudden, unexpected, 


consistent, inconsistent have been words that have 
described the onset of death in a number of these 
patients. You will.recognize, .I .amscertain, ;thatieach 


of these words contains a major subjective component 
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which will vary from expert to expert, serena ine on 
how that word is understood or used. That is why there 
can be, as there is here, a wide-ranging spectrum of 
Opinion, as to whether this death or that death was 
consistent with digoxin or inconsistent with it. It 

is not that doctors, clinicians and experts disagree 

so much, it is that there is a major subjective 
component that must be involved in this kind of 
analysis and it is a problem with which you are going 
to have to grapple, as you assess the evidence. 

The last imponderable, about which I 
will say something in more detail, is the use or 
effect of so-called patterns, mortality curves, 
clusters, what Mr. Lamek calls the common threads 
that appear in the case of some of these deaths. 

That provides the kind of raw material with which you 
are asked to grapple, in order to determine, if you 
can, how and by what means the babies died. 

Now, Mr. Ortved and I have some 
interests in common and I have asked him to deal with 
a number of those issues, so there will not be 
repetition. He will be going next I understand. He 
will be dealing with some matters with which I am not 
concerned, so at the end of his submissions I will 


simply adopt that portion of them that is appropriate 
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in my client's interest, if you will permit. 

I think it would be useful, ot at least 
efoundit useful ~.andel-task tyou, sun tovconsider it, 
to establish some guidelines that you should have in 
mind in trying to answer this question and the ques- 
tion that is posed by the Order in Council, how and 
by what means that the babies died. 

Before you even begin to look at the 
evidence what are the standards that you are going to 
utilize as a general rule in the decision-making 
process? I take the liberty of listing nine standards 
which, in my respectful submission, you should have in 
mind aS you approach this task with the objective of 
applying them to each of the cases that is before you. 

The first, and I will be dealing with 


some of them later in “detail, but ‘the*'first.\is ‘this, 


is an(adnonition. 1 respectfully suggest that it is 


—_—_—_—_— 


appropriate to take each death separately, as a unique 


event. You can begin to analyze them chronologically 


=SS——_ 


at the beginning or, as Mr. Lamek preferred to do, from 
therend“of “the periods) Ptcare*notp*buty tin my 


respectful submission, each case has to be analyzed 


/) individually and it will do an injustice to the 
| a 


_ decision-making process to allow a finding in one case 
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to weigh in another case. I will be expanding on that 
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in due course. 

The second standard is this: the burden 
of proof. In my respectful submission you should 
decide, if you can, that is if there is evidence, the 
cause of each death on the balance of probabilities 
in relation to the evidence respecting that death. 

THE COMMISSIONER: This is a slightly 
stranger case than the ones I am used to. I don't 
really have to decide on the balance of probabilities 
beyond a reasonable doubt or anything else. I can 
Simply ‘say that I think, I don"t think very hard or 
I think very strongly. I can do any of those things 
LE Liwant to. Sit issamiusury thate » don't Have in 
the ordinary case. I have to make a decision one way 
or the other. 

MR oCOPrTs That is entirely true, but 
you wouldn't want to. 

THE COMMISSIONER: There are some 
cases that I may be forced to. There may be some 
cases where I feel quite certain that the child died 
a natural death and may be some cases where I am some- 
what dubious about it. Can I not say that? 

MRE SCOTT: As a Commissioner you are 
entitled, as you have just observed, to say whatever 


you please and without giving any reasons, if that be 
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your inclination, but we know that the purpose of 
appointing a distinguished judicial officer as 
Commissioner is because he will bring to the 
performance of his duties a standard of performance 
that does not permit him to say that on whim I think 
this or on whim I think that. 

THE COMMISSIONER: I am not saying on 
whim. I just want to give an honest opinion. If my 
honest opinion is somewhere between one and the other 
why;canht Issay.uso riinthat«issawhere lit yis2.'Andek 


Simply say -- 
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MR. SCOTT: Let me tell you why I 
think it would be unwise. Let's deal with the 
second standard against the backdrop of Mr. Lamek's 
argument, in his submissions, because he has dealt 
with certain categories. One of his largest categories 
is what I call, what he calls, the category of nagging 
suspicions, that I may not be able to conclude anything 
here but you have a nagging suspicion. 

I take it from his submission that he 
wants you in your report to say, well I can't decide 
about the following babies but I have nagging 
Suspicions. 

Now, in my respectful submission 
that would be wrong to do. Not because it would be 
an’ Untair reflection of your mind, but 1t would not 
serve the public interest. The public interest, the 
interest of the parents it seems to me is knowing 
What it* Can, With assurance, and if you conciude on 
this evidence at a reasonable level of assurance 
that the baby died of natural causes, you should say 
so. If you conclude as a reasonable matter of 
assurance that the baby died as a result of foul play, 
you should say so. But® to say T.can™t decide Duc 
I am nagged by a suspicion, is in my respectful 


submission (a) to bring no consOlation to any member 
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of the public®ortparentj@and- ittis really? erespectfully 
a non-judicial exercise in the sense that it may 
retlect@the state offyour mindebuteitiis not che 

kind of determination that respectfully is anticipated 
when a Commissioner is appointed. 

THE COMMISSIONER: Well what normally 
happens in judicial matters and is sometimes not 
appreciated by the Court of Appeal, is we set forth 
the nagging suspicions in the course of our reasons, 
and after it is all over you then say, after much 
reflection, you sayvat® the? conclusion) it’ isa 
misfortune, or something of that nature. Now, that 
is what we do, that is what you would like me to do 
here but it really is no different from saying that 
I place Baby so and so in category A, which is one 
of deep suspicion. I place Baby B in a category of 
a somewhat lesg¢r- suspicion and Baby C ina 
category of natural death. 

MR. ‘SCOTEPS LCiEthink © wilthitthe 
greatest of respect, Mr. Commissioner, that that would 
not be the appropriate approach to take. You are 
not obliged to answer a question where there is not 
an answer available to you, and Mr. Lamek has at 
the end conceded that, that there will be questions 


you can't answer because of the state of our knowledge, 
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or the state of the evidence. The Lorthraght way. 
to deal with that is to Say, 2 Can. t-answer this 
question with the kind of assurance that the Public 
expects as I enter upon the exercise, and to give you 


my hunch, or my guess, or my nagging Suspicion ,is 


not what this exercise is all about. A fortune teller 


submission what the public wants to know is on the 


evidence, and you can't create it, I mean, it is here, 


on the evidence can you decide and I will be submitting 


to you, Sir, that there are many cases in which you 
can make a decision, but in those cases where the 
evidence is not sufficient to make a decision you 
must Simply say so, because to let loose a suspicion 
does not put the controversy at an end and does not 
bring solace or comfort to anybody; whether it be 
parent, doctor, nurse, or any other user of the 
Hospital™s Eacilities, 

THE COMMISSIONER: It might be a 
reasonable disappointment if I don't, that's all, 
a legitimate disappointment. 

MR. SCOTT: It would be a legitimate 
disappointment if the evidence does not permit you 
to deal fully and with assurance with each of these 


babies' deaths, I agree it would be a reasonable 


and in my respectful 
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AS 
i) 


disappointment to a lot of people and particularly 
to the parents of that baby. But if you cannot deal 
with it because the evidence fails you, in my 


5 respectful submission to deal with it in the absence 


6 of compelling evidence is to provide a consOlation 


which is built on sand, and that you will want, with 


= ze Se SS 
nS 


the greatest respect, to avoid that possibility.. 


Now I go furtheron my second standard 


\o 


in saying not only will you want to decide these cases, 


_ 
S 


if you can, on the balance of probabilities in relation 


11 to the evidence respecting that death, but I go further 


12 and say that having regard to the seriousness and 


importance and impact of your determination ,you will 


=" 
W 


want to satisfy yourself that there is a full measure 


sana 
| 


of assurance before you decide win, the case of 


each individual case. 


_— 
On 


Now that is a principle that of course 


is recognized in the Courts and in your judicial work, 


— 
~J 


18 it is recognized there because it is a good principle 


— 
\O 


and a Ssalutory principle, and a fair Principle. win 


my respectful submission if it is good and salutory 


dN 
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and fair in judicial work there is a presumption that 


this should be applied in Commission work. 
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Por example, sir, .vou, will know uthat 


in a criminal case proof beyond a reasonable doubt is 
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required; and’in” a civil case proof on’ the balance 


of probabilities is required. Now this is clearly 


SS ia 
an instance where proof on the balance of probabilities 
Ne eee ee = oe ee 


ee 


is open to you. You also know, and there are case 


that we can present to you like Bernstein, that a 
balance of proof on the probabilities may vary with 
the impact,or importance, or seriousness of the 
determination that is to be made.”** This kindof 
determination, in my respectful submission, qualifies 
it in terms of impact and importance to the parents, 
Hospital and public, where you should assure yourself 
that there is a full measure of assurance before 

you decide. Because your decision is not going to 

be regarded by anybody as the mere musings of a 
Commissioner, it is going to be regarded by the public 
and should be regarded by the public as the last word, 
as the most likely correct determination that can be 
made on the evidence at hand. 

THE COMMISSIONER: One of the things 
that would occur to me, what would be the difference 
in effect if I were to say, for instance, that babies 
A to G died of digoxin toxicity; and Babtes“let) us 
Say oS tO 2 died Of a natural death. 

If I find the evidence is such that 


I cannot determine the cause of death for the remainder 
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of the babies, isn't that the same thing as saying 
I am suspicious? 

MR. SCOTT: No. In my respectful 
Submission it is not. What you have just stated is 
an accurate determination of the extent, or an 
accurate indication of the extent you have been satis- 
fied by the evidence. In Nyerespectful submission. -— 
the purpose you see of this Inquiry, in my respectful 
Submission in a public sense is not to keep us all 
occupied here for a year, but to put an end to 
Suspicion; to put an end to doubts, if we Can, to 
nagging concerns, if we can. If we don't put an end 
to those things by simply proliferating a list where 
doubts continue to nag we put an end to those 
suspicions if we can by looking at the evidence and 
saying in the following cases I can make a EE 
with considerable assurance in which I hope the public 
will have confidence; in the other cases, I can't. 
By doing that the public will have obtained, what in 
my respectful submission it is entitled to have, the 
sense that a highly qualified Commissioner with all 
the assistance he could be given has heard the 
evidence and drawn what conclusions he can . and 
that that is as likely to be aSsound and as accurate 
and as assured a determination as any process we have 


can produce. That it seems to me is absolutely critica 
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to your assessment of your mandate. 

LE Sarvlistcok suspicions twas “to ibe 
collated and we didn't have to spend a year doing it, 
the suspicions were right in the beginning. 

THE COMMISSIONER: You are suggesting 
that I deal with the children as each individual child 


and say that each - let us say, taking an example say 


Onofre as an example, if I use the child Onofre and I|say 


all of the things that everybody says as a whole.and 
then at the end say I cannot reach a conclusion one 
way Or the other with respect to Baby Onofre. 

MR. SCOTT: No, I would be disposed 
to say you may want to review the evidence in any 
Fashion, Sin, you consider (right, so that the report 
will be meaningful for the public. But I would 
expect you to say at the end of the report about 


the death of the following babies I can draw con- 


clusions with a measure of asSurance, and with a measured 


judgment, they are the following babies. Then you 

are forced to say, aS we so often are in life that 
with respect to the other matters I cannot draw 
conclusions with the same assurance. There is nothing 
Surprising about that, I mean it happens to us all 

in life that there are some things in which we can 


achieve conclusions with a measure of servitude, and 
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some things about which we can't achieve conclusions 
with a measure of Servitude. All I am saying is if 
you list the second category you will not be of any 
assistance, in my respectful submission, in doing 
the work that this Commission was deSigned to do. 
You will have ample to do it seems to me in deciding 
those caseSin which the evidence is full and ample and 
complete without getting into other territories. 

THE COMMISSIONER: Yes, all right 
then. If now is convenient, quarter past 2. 


---Luncheon recess. 
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== =Ontresuming . 

THE COMMISSIONER: May I interrupt 
for a moment, Mr. Scott, and dispose of this matter. 

We have divided the matters to be 
investigated into two parts and have called them 
Phase I and Phase II. Phase I has been an inquiry 
into the cause of death of some 36 children who 
died in the Hospital for Sick Children between June 
30th, 1980 and) March. 22nd, 1981, and Phase II will be 
an inquiry into the circumstances of the investigation 
and prosecution arising out of the deaths of four of 
those babies. The four babies were Janice Estrella 
who died in January and Kevin Pacsai, Allana Miller 
and Justin Cook who died in March 1981. 

At the beginning of Phase I, standing 
was granted to the Attorney-General, the Metropolitan 
Toronto Police’, ‘thelifospitcal. for Sick Children, five 
individual nurses and nurses' assistants, members 
of a particular team of nurses led by Phyllis Trayner 
and including Susan Nelles, a group of Doctors and a 
group of nurses of the Hospital for Sick Children 
(the latter together with the Registered Nurses' 
Association of Ontario)t tthe) OntariocAssociation of 
Registered Nursing Assistants and some ten parents 


or sets of parents of ‘children whose ideathsewe were 
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investigating, represented by four separate Counsel. 

There was little argument as to the Standing in Phase 
I. I do not say that, in retrospect any of those with | 
Standing should have been denied it. I do say, 
however, that it was always contemplated (by me at foal 
that the number of parties with standing would be 


considerably reduced in Phase II. Phase I is coming 


to an end and we are now faced with that problem of 
standing, in.Phase IT, 
The applicants are as follows: 
(a) The Attorney-General and Solicitor 
General with respect to their depart- 
ments, particularly the Coroners and 
Crown Attorneys. 
(b) The Metropolitan Toronto Police. 
(c) The Hospital for Sick Children. 
(d) Susan Nelles. 
(e) Phyllis Trayner 
(£) Some 40 Doctors at the Hospital? for 
Sick sGhildrenc 
(g) 39 nuxses. at the Hospital for Sick 


Children and the Registered Nurses'! 


Association of Ontario. 


(h) The parents of infants Real Gosselin, | 


Barbara Gionas, Phillip Turner, Matthew | 
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Lutes, Paul Murphy, .and Justin.Cook. 
(1) The parents of Jordan Hines. 
(j) The parents of Stephanie Lombardo and 
Amber Dawson. 
(k) The parents of Kevin Pacsai. 
It should be noted that three of the 


individual nurses and nursing assistants who had 
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Standing in Phase I did not apply. Nor did the 


Ontario Association of Registered Nursing Assistants. 


No one without standing in Phase I sought it in Phase 


BAD Ie 


The law 


of the Public Inquiries Act provides as follows: 


Se ly) 


(2) 


As was pointed out in Re Royal Commission on Conduct 


of Waste Management Inc. et al, the persons referred 


Leseasi ly (Stated. Section _5 


A commission shal lJaccord to any 
Person Whe Satisties it. that. he 
has a substantial and direct 
interest in the subject-matter of 
its inguiry an opportunity during 
the inquiry to give evidence and 
to call and examine or to cross- 
examine witnesses personally or by 
his counsel on evidence relevant 
to his interest. 


No finding of misconduct on the part 
of any person shall be made against 
nim in any report of a commission 
after an inquiry unless that person 
had reasonable notice of the sub- 
stance of the misconduct alleged 
against him and was allowed full 
opportunity during the inquiry to 
be heard in person or by counsel. 
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to in sub-section l are not confined to those referred 
to in sub-section 2. Many persons might have an 
interest in the proceedings against whom no finding 
of misconduct could conceivably be made. It is also 
clear from Re Royal Commission on Northern 
Environment that the guiding words are "substantial 
and direct interest" found in sub-section 1. This 
does not mean an academic interest but it might 
encompass persons whose individual rights are or might 
be greatly affected. As Mr. Justice Linden puts it 
at page 419, "Essentially, what is required is evidence 
that the subject matter of the Inquiry may seriously 
aftfect-an individuals Ite ythat is therzcase, then the 
individual 1s ‘entitled to, .ull participation rights 
DUrSuant tO 7S > Crys 

What is being looked at in Phase II 
is the police investigation (assisted or prompted 
by the Coroners) into the deaths,particularly those 
of the babies Estrella, Pacsai, Miller and Cook and 
the arrest by the police of Susan Nelles, and her 
subsequent prosecution by the Crown on charges of 
murder. That prosecution ended in the discharge of 
Miss Nelles after the Preliminary Inquiry. Miss 
Nelles has issued a writ against the Attorney-General 


and the Police Chief and others claiming negligence, 
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false imprisonment and malicious prosecution. I am, 
of course, not’ trying “that "action, tre inevitably 
some matters will come up in Phase II questioning the 
propriety of the action of the Coroners, the Crown 
Attorneys and the Police. At the same time, we have 
reason to expect that the Police or others may give 
evidence of lack of co-operation in the investigation 


on the part of certain doctors, certain nurses or even 


of the Hospital. The Attorney-General and the Police 
specifically disclaim any allegation of conspiracy or 
combination to hinder or defeat the investigation or 
prosecution. 

Before I deal with the individual 
applications, I should like to make comment upon 
matters of time and expense. Although I am deeply 
concerned about those matters and, although every added 
party inevitably protracts the hearing and almost every 
added party increases the cost of the Commission, I am 
determined that no one will be denied standing for those 
reasons. Nevertheless, the statute does not con- 


template indiscriminate standing no doubt, in part, 


to avoid unnecessary delay and expense. The statute 
requires only that those having a direct and sub- 
stantial interest be given standing. 


One other thing I should mention. 
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Whether or not a person is granted standing he will, 
if called as a witness, always be entitled to Counsel. 
That has never been and is not now an issue. 

It is clear to me that Susan Nelles, 
the Attorney-General (and the Solicitor-General), and 
the Police have a direct and substantial interest in 


Phase II and should be granted standing accordingly. 


It could be argued that the Hospital has no direct or 
substantial interest but jit is unthinkable to exclude 
it from standing in either Phase since not only did 
all the deaths take place in the Hospital while the 
children were under the care of Hospital Staff and 
employees but also much of the investigation took 
place there involving many of the same people. The 
matter iS’ not quite so clear: for Phyllis Trayner and 
the Doctors, but I can foresee evidence being 

tendered which reflects upon them and they seek only 
to protect their interests as they might be affected. 
I am not sure that the protection of those interests 
constitutes "a direct and substantial interest" but I ab 
not want the Commission to be placed in the position 
where Section 5.(2) of the Act might apply without 


the person having been represented. I accordingly 


grant them standing for the purpose of protecting 


those interests. Their Counsel do not seek it for any 
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other purpose. 

The position of the R:N.A.O: and the 
individual nurses is more difficult, first of all 
because of the inclusion of the R.N.A.O. but more 
important because of the way the application was 
presented. Miss Kitely does not appear to confine 
her participation tO her -ciients’ “direct and 
Substantial interest." She speaks of evidence relating 
indirectly to the conduct of her clients and declines 
to define what "indirectly" means. She also maintains 
that the R.N.A.O. has an interest because some of its 
members have an interest and the R.N.A.O. is 
concerned, If) 1 underscana ner rightly, in raising 
Or maintaining the standards of the profession. I am 
not going to refuse the individual nurses' standing 
but I do not intend to permit any participation on 
their behalf that does not concern them directly. 
Whether the nurses have "a direct and substantial 
interest” or not, the RIN.A;O. has none and the 
application On its behalf will be refused. The R.N.A.O 
may, Of course, assist its individual members in any 
manner it likes including financial assistance but it 
may not appear before the Commission in Phase II. The 
individual nurses may have standing to protect 


their individual interests. 
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That, leaves.only; the. parents..-«I 
treat all the parents alike even though Justin Cook 
and Kevin Pacsai were 2 of the 4 babies for whose 
deaths Susan Nelles was prosecuted. The deaths of 
all of the children are within the Commission's 
mandate as to cause of death and the deaths of the 
other children were inevitably a part of the investigation 
and, in many cases, were introduced as similar fact 


evidence in the prosecution. 


The, parentss .positionsis.very 
difficult and evokes the greatest sympathy. They 
are, of course, immensely interested in the see Saag 
and prosecution Giatheskiiiersor killers (if there be 
any) of their children, but I cannot find that their 
interest (in a legalesense) is any greater.than,that 
of the public at large who are represented by Commission 
Counsel. It may be a delicate distinction but I 
held in effect that there was a direct and sub- 
stantial interest for the parents in Phase I. 

One might say that the interest was largely emotional 


but it was nevertheless direct and substantial. 


They are the only representatives of the babies them- 
selves. The interests of the parents in the 
investigation and prosecution is also natural and 


understandable but 1ltuis snot in my~ulewectchbemma 
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direct or substantial interest within the meaning of 
the statute. The legal interests of the parents 
cannot conceivably be affected either by the Inquiry 
OE” the? Repore. 

Iemust, therefore, deny the application 
of the parents. I do so with reluctance recognizing 
as I do the very valuable’ contribution that their 
Counsel have made to the proceedings in Phase I. I 
assure the parents that Commission Counsel Will be 
happy to consult with them or their Counsel at any 
time as to the conduct of the Commission in Phase II. 

Now, there are copies of that avail- 
able for anyone who may want it. 

Yes ,PMERV SCOT . 

MR. SCOTT: Mr. Commissioner, before 
lunch I was dealing with the second of the standards 
that I present to you as the guiding standards by 
which your function in the decision-making phase 
of this Inquiry should be governed and there was 
some interchange between us with respect to the 
second standard. I just want to suggest two or three 
additional reasons that persuade me that that is 
a standard that should be applied, namely, that you 
should report on each of the deaths on the balance 


of probabilities in relation to evidence respecting 
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that death but make no report about matters on which 
you cannot draw a significant conclusion. 

You will remember, sir, that the 
history of this matter is that after the deaths and 
the intervention of the Coroner and Police an 
investigation occurred, a long preliminary inquiry 
occurred, and at the end of that before the appoint- 
ment of this Commission there were suspicions about 
whether all the evidence was out and about what facts 
could be ascertained from that evidence. 

It was really those suspicions, in 
my respectful submission, that led the Government of 
the day to appoint your Royal Commission. 

The purpose of that appointment was 
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on the basis of the gre cert at) assurance that the 
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evidence sitomel Gadi aoe THatlisiwhy vovusavetotyou 


that insofar as you can make those findings you should 
do so and you will be given help by a number of 
counsel in drawing your attention to the facts that 
justify stheefindingsjigbut it Dstnoteappropriatehnor 

in the interests of anybody nor within your mandate 

to deal with nagging suspicions or doubts or to deal 


with cases where the balance is wanting. 
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There iS a Second reason for that. 


Much of the evidence you have heard and much of the 


ds based on it will relate to what can be known about 


digoxin, its impact and its measurement in these 


cases, when we are, even in 1984 at the fringe of 


— 


scientific knowledge. You would not, sir, I am 


certain want to recite a nagging suspicion or to 


assert that so and so's death left you with nagging 


suspicions when it might be that over the passage of 
ie ay 
time science will put an end one Way or the other _ 


—— 


to that nagging suspicion. 
cites ate ee bcc eee “ 

DNCreLOLGE LL Savyeto you, it 1s. not 
within your terms of reference, except technically, 
which is not an appropriate approach, that you will 
deal with the kinds of categories that Mr. Lamek has 
set before you. Also of course it would be unfair 
to the parents. If you can,.conclude that one of these 
babies died as a result of foul play you are obliged 
to say so even though that may bring considerable 
heartache to one of the parents involved. But if 
you cannot make that conclusion what possible purpose 
can it serve by saying it is not proved but "{ hae 
me doubts" - as Miss Thomson would say. No purpose 
would be served by that. 


THE COMMISSIONER: You may be right, 
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that is all I can say, but the public perception may 
be the opposite. It may be enae I should do my best 
LO try to resolvesite butter ecannot aresolVesit of 
should at least say that some of them - if we take 
the example of Baby B, Baby H and Baby X and Baby 
B I say clearly suffered from digoxin toxicity 
deliberately administered and Baby X clearly died of 
natural causes and Baby H is the one in the middle, 
the one I have some doubts about. What do you want 
mestotdo, Just not mentionesaby HH; 

MR. OCOlLITs = 1 ne pertect illustration 
I think is the case of Baby Onofre that Mr. Lamek 
dealt with this morning. There is evidence that 
Supports both propositions dittle to choose between 
both propositions. Iiknow, sir, that you will apply 
your mind to determining whether a choice can be made 
at a level of assurance that justifies decision- 
making and if it can then you will make it and we 
will be confident that the issue was gripped and 
resolved on that kind of standard. But if you 
cannot make the decision because the evidence fails 
that is all that is required to be said. 

There may, when we know more about 
science, be more evidence and it would be wrong if 


you said, well, I cannot decide but I want you to 
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know that if I could decide I was leaning this way 
or that way which is what having a nagging suspicion 


means. 
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THE COMMISSIONER: Supposing the 
suspicion is’ a Tittle more than nagging? Supposing 
the “suspicion ts “fairly *elosesto assurance? 

MRS PSCOTT s* Wekly inemy respect ful 
submission -- 

THE COMMISSIONER: That is a burden -- 
the balance of probability is burdened if I were 
to decide on that basis that the baby was or was 
not the victim of a deliberate overdose of digoxin. 

I say that I cannot do that and I shouldn't do that. 

MRo SoCOLT:- Noe @eMr -Y’Laneky> “inShis 
Submissions, has a series of categories. One category 
is where he says that you can safely conclude that 
death resulted from foul play and there are seven 
or eight babies that he places in that category. Then 
he deals with five, where he says you can safely 
conclude that natural causes was the cause of death. 

I have no problem with that approach to the matter. 
I-may differ and do differ about some of the babies 
he places in those categories, but he says to you, 


as others will say to you, the evidence is there to 


justify this conclusion at a secure level of assurance. 


If you agree you can say so, but then he comes down 
to his other categories which are various. He says 


there’ 1s°a nagging suspicion in one; there is a grave 
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suspicion in another, which I presume to.be, but 

I don't know whether it is a more Severe, Suspicion 
to be afflicted with than a nagging one but it 
strikes me as a little higher on, the scale... We may 
not have had to deal with it, but in my respectful 
Submission your obligation is to decide what you 
Can and Mr. Lamek, in effect, concedes that at the 
end, when he says there are certain questions you 
won't be able to answer. It is not YOUR. Lault, ait 
1s note his fault iy = life, that there are certain 
questions that you won't be able to answer andi & 
you can't answer them it would be an injustice to 
try by asserting your hunch or Your. suspicion, 

THE COMMISSIONER: It is more than a 
hunch or a suspicion in many cases. There are factors 
which seem to outweigh the other Lactors,..that- is 
it is a decision judges make all the time, as to they 
have to make a decision one way or the other, .so.they 
make a decision one way or the other. I thought 
that the luxury of this particular job I had now 
was that I could bare my soul and Say, instead of 
Saying I have come down on one side or the other ,a1 
Canesay that e-.T am just arguing with you now. 


MRE S GOs I understand and Iam 


Grateful. 
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THE COMMISSIONER: I can say that I 

am not sure about this one, but I think that it was 
Tre 
digoxin toxicity or it was an actual death. 

I think on the whole I have reached 
that conclusion." ITt™irs nor pustea Nunc, 1c 1s 
more than a hunch because I spent a year of my life 
on"thisshuneh, 

MR. SCOTT: In my respectful submission, 
Sir, and I won't repeat it, it is a luxury that you 
don't have. Even if you had it, in My respectful 
submission, it is a luxury that you would not want 
to utilize and the terrible risk is that that Luxury 
may be outstripped by scientific knowledge. If, 
for example, you recognize how much we have learnt 
about digoxin, partly through this Commission and 
the experts who have given evidence before toy, nN 
three years that we didn't know in UISi; Le may be 
that some of the areas where you were unable to make 
an assured decision will be cleared up in two or 
three years. 

THE COMMISSIONER: The thing that I 
am really worried about is not the digoxin problems. 
I can decide that on the basis of digoxin as best 
we know. It is where there is no toxicology. 


MR. SCOTT: =I will*be coming to thac, 
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because I have a standard to deal with that. 

THE COMMISSIONER: Those are the 
most difficult. I either have tO accept the present 
state of digoxin knowledge or not. 

MR. SCOTT VAS Your bordship 7 as syou 
Mr. Commissioner, know, a judge whether he is deciding 
alone or with a juror, he often uses, “in his mind, 
or verbally, the image of the scales to discuss the 
balance of probabilities. He describes the situation 
in which the evidence is put in one's hand and the 
evidence contra is put in the other hand. If the 
case is made out that is shown by one hand tipping 
below the equilibrium. If the case is not made out 
the hands remain in balance, the judge tells the 
jury that they cannot decide the’ case. Why? Not 
because they don't want to, they have ideas, they 
have theories, they have concerns. They can't because 
it is regarded “as risky. 

THE COMMISSIONER “tunderstand tthat. 
And the criminal case, of course, “Ws ‘a’ great’ ideal 
riskier and you have to have a certain standard. The 
analogy with the jury doesn't quite fit, because what 
Lam saying is’ thatrt “the scales#areseveneunen 
obviously in that "case “I can't @say “one way@er the other 


If the scales are leaning, in my view one way or the 
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Other msaudnle Tkiwas asking is why I can't Say sthatias 

SO, because that would be the balance of probabilities. 
Those are the instructions we Gime LC Kasi ye 

Civil case. 

MR. SCOTT: If the evidence satisfies 
you that a baby died as a result of foul play you have 
an,sOblagation tot saynso.e me you are not satisfied, 
in my respectful submission, you have no righty except 
the technical right that your Order in Council may give 
you to express an inconclusive view, and what I'm 
Saying, in respect of the second Standard ,Pisvtnhat 
is why this Commission was set up. We had inconclusive 
views before and it was set up nthe hope that by this 
process you could form a conclusive view on some, “if 
not all of the xdeaths? 

Now, I should perhaps go on. The 
third standard that I Suggest and I take confidence 
that Mr. Lamek shares this, though he didn't CAO Preiciy. 
Say so and that is that you will want to reporc on 
nothing that does not clearly relate to the cause of 
death. 

Now, the Court of Appeal has given you | 
an assist in this direction by indicating precisely 


that in one area you will not report on names, but 


I go further and say how and by what means the babies 
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died, means that and nothing more. 

The Dubin Commission has conducted 
a thorough investigation of a host of other matters 
and I know, sir, from what you have said during 
the course of the hearing, as we have got further 
and further afield in the evidence from day to day, 
that you will not want to express an opinion or find 
a fact that does not clearly relate to the cause 
of death, because, one, you have no mandate to do 
so; two, it would be dangerous to do so when those 
issues have not been adequately and fully probed in 
Chis nga, 

Now, the third -- 

THE. COMMISSIONER: That is the third, 

MR epoCOl Dela. 2S Ene third, ves, 
VOU jarewgquatesright. 

the fourth is this and you adverted 


to it: that where there is no evidence of digoxin 
oe ee ee ‘ales ets a 


tLOxXi CLLyY ~eOUMWiL wnotiwant. to —— 
THE COMMISSIONER: By no evidence, you 
mean no toxicological evidence? Is that what you 


mean? 
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not toxicological data, and I will be coming to 
deal with the cases later in some other standards, 


LE*JUSE+1SSt00 risky to make findings with respect 


to babies where there is no toxicological data. 


Now, you are just ready’ for me, but 
let me make one other point that I will be coming 
COs 

Mr. Lamek says, in those cases, well, 
you can have regard to whether they died at night 
and whether they died on 4A and 4B. I will be coming 
to that. In my respectful submission that is to put 
the cart before the horse. If there is toxicological 
data, you can assess it with all the other factors 
and make a determination. HET ENEREe ES PnStstoxtcologica 
data, in my respectful submission, it is prudent 
not to make any determination in those cases. 

THE COMMISSIONER: That pretty well 
leaves -- except forthe chaldréens-«ofL¥eoursey who 
were not prescribed digoxin, that leaves all the others 
before=March out of@theypicture. Estrella, I suppose, 
is the only other one 

MRe=SCOTT: 'Wes. 

THE COMMESSIONER?’°EStrella®and == 

MR SCOTTs -VYes> that s-triue. 


THE COMMISSIONER: -- the“three other 
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babies. 


MR. SCOTT: When we come to those 
you will want to examine whether there is any other 
evidence that they were killed by the intervention 
Of digoxinvand what. Lam Saying to you, respectfully, 
is in the absence of that evidence of COxicological 
data there is going to be Very Grave ditticulty: to 
Chespointe that sit, win my respectful submission, is 
impossible to characterize those deaths in the 
way Mr. Lamek asks you to do. 

Now, I understand well your inclination 
to be as helpful as you can by answering as many 
questions as you can and that is a purpose that we 
all logged, but if the factual foundation LOrm- your 
answers is not there in some rational way -- 

THE COMMISSIONER: I won't be recognized, 
I know that. 

MR. SCOTT: iticlearly won't be 
recognized, it won't do justice between the various 
interests in the inquiry. 

THE COMMISSIONER: Well, I often don't 
do justice in life and I have been doing it for years. 
I have to reach a conclusion, because this is what 
I am sworn to do, to reach a conclusion on every 
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then fortunately there is a Court of Appeal. And 
now there is a Supreme Court of Canada. 

MRe OCOL ts airs Commissioner, I have 
appeared before you many times in other forums and 
you have never been driven to reach a conclusion. 
You have been driven to do justice between the parties 
and that sometimes means reaching a concluston, but 
there are some cases where you can't reach a 
conclusion, where the evidence fails and your don" 
say the evidence fails, but I have got- to ‘make’ a 
conclusion anyway. Your conclusion is the evidence 
fails and you say it and that is it and move on. 

What I am saying is where there is 


no toxicological data we are in the world of gossip. 


-—__ ——- any 


We are not in a world where there is any data from 
which you can make and finding and to do justice 
and to draw a conclusion is to say that’ I’'cannot™- draw 
a conclusion on! this Materia . 

THE COMMISSIONER: Just think of it. 
That, of course, is what happened at the HOSpi1tal for 
Sick Children. No one did draw a conclusion because 
there was no toxicological evidence, whatsoever, until 
Pacsai came along and then they had some and they got 
worried and then they began to get suspicious and then 


took some more and that is what happened. If though 
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it had been brought clear vaatos the attention of the 
doctors in the Hospital for Sick Children, and 
better still, to the Management and to the Board of 
Trustees that there was a tremendous increase in the 
number of deaths in one particular ward, with one 
particular team of nurses, at one Particuler. hour 

of the night would it not then, would it not then 
have perhaps led them, at least to further investigatio 
This is what the Dubbin Report is saying. Would that 
not be a factor that they would have taken into 
consideration at that time in determining what they 
would do? 

MR. SCOTT: Whether that is a factor 
that they would take into account is beside the 
point. The reality is that in these circumstances 
the amount of evidence you have is restricted and 
we can't roll ourselves back to December and September 
and July and try and wish, as we might, we can't 
create toxicological data where it doesn't exist. 

It would be better if every hospital 
ipethe world, includsng,.ours, had been doing 
these studies two or three years ago, perhaps, in 
the sense that you might have had more data, but the 
question isn't what do we do in the absence of data, 


the question is to recognize that the data isn't there 
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and then proceed to decide what you can. 

Now, Mr. Lamek Ras a= formu laveco 
get around that major evidentiary problem and I 
will be coming to it. He deals with the analysis 
of the way the babies died and the fact of Cook 
colouring all the other cases and so on, but my 
proposition is that you cannot find that a baby 
died by the intervention of digoxin in the absence 
or toxicological data with the kind of assurance 
that you want to have in order to make your report 
to" -the*public. 

Now, the next standard is, and this 
follows from the last: on the scientific evidence 
before you the only acceptable evidence that is 
toxicological are readings from serum or fresh or 


fresh-frozen tissue. 
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Now to that I add one qualifier. 
With respect to the exhumed babies, the evidence of 
a number of the experts was that the digoxin readings 
with exhumed tissues, or body parts produced was 
qualitative only. In my respectful submission you 
can use it in that way, but you can't use it in any 
Other way. The difficulty I had when I heard my 
friend MrzesLamekyeis notwithstanding Dr. Kauffman 
and those witnesses who kept Saying; alderight;+it 
is qualitative only, I concede thats ebuteit.is 
corroborative. thlfeiteisequalitative only.it stells 
you only one thing, that digoxin was administered 
at some time, and the experts will tell you what time 
frames, but it» can’t be-used,in any other way. 

THE COMMISSIONER: Well, I didn't 
understand him to say it was corroborative. The 
experts can't tell much from exhumed tissues or fixed 
tissue because of the uncertainties of the science 
of the art, but they can tell us that certain - some 
of it seems to be so large as to be outside the 
literature that they have. Now it is not enough by 
itself but surely that plus other things might, and 
that) isiwhateproof isa~cissitanot? 

MR. SCOTT: Let us leave the plus 


other things for the moment if I could and just deal 
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Withwthe toxicologicall? data. I shave suggested to 
you that it would be imprudent to act in cases 
where there isn't that data. 

THE COMMISSIONER: Yes. 

MR. SCOTT: I am summarizing 
correctly, I think, and I will turn to it later, the 
evidence of at least Dr. Kauffman that in exhumed 
tissue that can serve one purpose;®and ‘1 say 
it for that purpose but don't use i me Ven et = tS 
just a makeweight on the scale, don't use it for a 
purpose. that the experts say it cannot be used for. 

EE thinkeilSamtdownZto dednabea OF 
and No. 6 I suggest to you that in weighing the 
evidence if there is one expert, let us Sayercor 
these purposes outside the treating clinicians in 
the Hospital for Sick Children, who casts doubt on 
digoxin intervention as the cause of death 10 is 
unsafe and imprudent to find digoxin as the cause, 
or digoxin intervention as the cause of that death. 

THE COMMISSIONER: It may well be 
imprudent; itiyi snot hinsa fopei t May "note ethesright 
conclusion but surely I have to make a conclusion, 
and if I reach the conclusion - if I see one doctor 
and I accept his evidence and I see another one and 
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I accept and act on it? | 
MR. SCOTT: «-Let*me;} dealswith.it stage 

by stage, Mr. Commissioner. We have agreed it may 

be imprudent for the purposes of our argument to 

act»~onpaitvyaebuted saysathatiat as unsafesbecausenwhile 

you cannot convict or impose civil liability every- 


body is aware of the public impact of your report 


and that is why you will want to reach your conclusions 
with assurance. 

THES COMMISSIONER te Yes;.but your can't 
beamright) omithiis: ones iy ourcany’ jy beara ghtea on, this, one 
because there may be one that this didn't happen in 
this case, there may be one totally professional 
idiot who comes forward here and proceeds to tell 
me that black is white, and everything else is pink 
and I know that is wrong, even I know that, but surely 
iuican discard jihavsi evidence, ercan't I? 

MR. SCOTTcy Hts; nmot.ither same. First 
of all I think you will agree with me that there 
were no professional idiots who gave evidence before 
you, there may have been some at the counsel table 


but there were none in the witness box. So we don't 


have to deal with that theoretical problem. What if 
I understand you you are adverting to is the problem 


of selecting between two competing experts of more 
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or dess equivalent stature in their Proression =" It 
has been a problem that respectfully has always 
caused difficulty in the administration of justice. 
It stems from the problem in which two people see, 
non-experts, see a collision at the corner of Bloor 
and Yonge, one says the light was red, the other 
Says it was green and you have to assess which of 
them to believe in order to decide the case. You 
look at their vantage points as they stood on the 
road; you look at their age; the qualety+or-therr 
eyesight; whether their attention was distracted; 
whether they have good memories; a VarTety=-or*® factors 
like® thaty™vyou® look®atlaly those things and you say 
I prefer the evidence of Wienece A to the evidence 
of Witness B because of these factors. Everybody 
understands that that is an appropriate mechanism for 
deciding that kind of problem. 

The problem here is not of that 
dimension. In the motor accident case you wouldn't 
for a moment say I believe the evidence of Witness B 
because I would prefer the light to be greens +"Or 
you wouldn't say I prefer the evidence of Witness B 
because I would like the plaintiff to win. You look 
in the testimony for standards which you prefer. 


Now the trouble is, when you come 
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to the kind of scientific analysis we have had in 
this case and when you look at the learning and 
scholarly capacity of virtually all the witnesses 
who gave evidence about it, and I leave out our 
clinicians for the moment, I want you to deal with 
the people who came to help you from faraway places 


and analyzed the problem. If they cannot agree how 


can you decide with the level of assurance that is 
required you simply in my respectful submission 
cannot. For example, to take an example, if you 
look at Onofre, the case that was discussed this 
morning, in Onofre, Dr. Kauffman said there was 
insufficient data to allow any commentary about 
qugoxiimnin kris <ehai a. 

THE COMMISSIONER: He sort of accepts 
your argument, Dr. Kauffman always did -- 

MR “SCOTT sie You could ‘have «fooled 
me when I was examining him. 

TRHEMCONMISSTONERAY Mie@LIGimbunaeL 
think is on your side too, they haven't got any 
readings) and! they don" t. wanticto “gowout."on'’a) Limb. 
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proposition that where there is an independent 
expert,) that tsaan expert¥whoerisenot.alclinician at 
the Hospital, outside, who casts doubt on digoxin 

as an intervening cause, it is unsafe to find to the 
contrary. Onofre is a perfect example because 

there you have Dr. Kauffman who says I can't draw 
any: conclusions? inethis cases You have, Dr. ~ Mirkin 
who says that the cause of death was either 
anrhythmia iorginfection emYoup have, Dri) Hastreiter 
who says it was probable murder. Now those three 
exper tspare .eminenty;ehighlyr qualified; highlysskalled 
professionals. They are giving opinions on data 
that is presentedsto them,;sanesthiswecase identical 
data, and they cannot agree on the conclusion. 

Now in my respectful submission, 
confronted with that, you simply have: to»sayeit: the 
experts cannot agree on whether digoxin played a 
role an thepdeathgoGe thas ubabvwee Tacanity findwathat 
ity did,t and: itpsse@nomanswerebosayiwelleeue hike 
Dr. Hastreiter better because he has a certain amount 
of charm and I have a leaning to people who come 
from Chicago anyway. Or I. like, Dr. Kauffman because 
he struck me as being more precise, or what-have-you, 
those are irrelevant considerations when you are 


dealing with the expert testimony at this leved on 
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thercutting edge"of atscience: {Gl mean, if they 
were talking about some elementary scientific 
principle you might be able to say, oh well, 
Dr. So and So is over the hill, all the textbooks 
are inconsistent with what he said and I am Just 
going to have to avoid reference to his evidence. 
That is not what we are talking about, we are talking 
about three experts on the frontier of a new science 
who cannot agree and if they cannot agree, that is 
nottyour faultakand Uttistnoaimyeraulee = roers that 
there is no agreement, and if there is no agreement 
how can you make a finding? The answer is, you can't. 
Now,-"tha Ws *nobeyourVtauley that 
is simply a characteristic of the nature, the 
incredibly complex and difficult nature of the problem 
and your answer has to be unless there is something 
elserrthawsl *can tic ebha eeGordian knot, 'r ‘can't 
say, “ry “even-a Judge and a Commissioner, I cannot 
Sayethat Dr. tHastrelter’s opinion is’ better than 
Dy, Ka uitnanits wath. ant not aelavicenser sinttheasL1y imo ite 
medical exam, most of us didn't understand half the 
language they. used in the process and you have simply 
go tietot face \the? realityvadain thatvconfirontedmby hat 
kind of difficulty you cannot decide. 
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Onofre, maybe you have a nagging doubt. If you say 
well, Dr. Hastreiter has the same sort of nagging 
doubt that I have, although he goes further and 
calls it probable murder... I. would just say I accept 
his evidence. Well then, what are you going to do 
with Dr. Kauffman whosays there isn't evidence from 
which you can draw any conclusion. It leaves you, 
Sir, with the greatest of respect, in an impossible 
position if you propose at this stage, on critical 
matters, to make a determination except where there 
is a high level of consistency between the experts. 

Of course, as I have said before the 
danger is not only that the wrong result may be 
achieved, but that in time we may understand why it 
is the wrong result. 

Now the seventh standard, and this 
is perhaps why this gets more difficult for me and 
not easier, but it is important to get these out 
because the manner of deciding these cases is going 
to be as important in my respectful submission as the 
conclusions that are drawn. You will want to be 
very careful about subjective: analysis, and by that 
I mean analysis of individual cases that is based on 
either a person's,either an observer's or Commission 


Counsel's analysis of what he sees. 
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TORONTO. ONTARIO 


Mr. Lamek says that in one case 
that death was sudden and unexpected, that is what 
he draws from the record. Sometimes one of the words 
or both of the words are even there. Then 
Dr. Phillips says it was somewhat sudden and 
unexpected. You can see that we are talking about, 
in highly subjective terms, we are not talking about 
concrete things that can be seen, we are talking 
about things seen through the observer's prism into 
which he invests a lot of subjective analysis. 

I mean the whole problem, for 
example, of talking about consistentor inconsistent 
with the clinical condition. I mean who really knows 
what that means? Now if you have toxicological data 
you don't have to be troubled about that so much, 
buteiteyou dont tghave,toxicological data, inimy 
respectful submission you cannot be moved by an 
analysis about whether the decline was precipitous 
er_not.exthatyis simplypnota going to help,youpdecide 
that question, because it is so subject to subjective 
views of what those terms mean. 

Now the next standard is in a way 
the mostedifficultsforames bute 3 ti shonesona which 


Mr. Lamek makes much of his submission to you. 
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TORONTO, ONTARIO 


That is, he refers to what one calls the common 
threads of the case. When he does that he is inviting 
you to see a pattern over the nine months and take 

the presence or absence of that pattern” in’ thie tinal 
stages of any baby's life as a fact bearing, or not 
bearing, on the cause of that baby's death. That 

is exactly what he is doing, he uses it as supportive 
Or as corroborative. I think in the end he conceded 


where only that pattern existed you cannot draw the 


conclusion so he uses it as corroborative on some 
other evidence. 

inmmny-respectul submission, that as 
wrong and is not admissable as a technique of finding 
facts. The pattern, if there is a pattern here and 
there may be, the pattern if any will be found as 
av resuit of your’ findings." In other words, the Pattern, 
whatever it is, will be a result of your findings 
and’ will*not be the cause of it. “Tolmake the so-called 
pattern the cause of your findings or contributory 
Co the cause™ or your, findings is entirely to Puc the 
cart before the horse. 

THE” COMMISSIONER: “I think we Understand 


what his position is. He starts with Justin Cook 


and says that Justin’ Cook” died” of digoxin toxicity. 
That’ is an extraordinary event. That is something on 


which we have to put some reliance. Obviously someone was 
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TORONTO, ONTARIO 


capable of destroying) this, babye ine March... Lrathen 
Wey look, at Statistice andistatictics.showsthat.there 
were six times;as many; or more, than, that, that died 

in the ward as normally do and they all died in, those 
circumstances, that tips. thesbalance)1I think,is the 
Way ,to put, ib vandswe do motynoweago saround. ooking 


at the matter alone. YOu shook .at.vit. in.those 


circumstances, .one. Child .did die of digoxin, toxicity 
deliberately administered and you wonder whether - 
perhaps it happened with the others. 

MR. SCOTT: The wondering is quite 
Aller ight. eaelivel SoUuSing ethateract -asvevidence inthe 
other cases that: in »my respectful submission. is 
wrong. 

Let meeput bt..to.wou this, way... __We 
will be, coming sto, Justin «Cook and I don’t. disagree 
very much with the conclusions that Mr. Lamek asked 
you .to, draw .in the case_of. that .baby.... Let me. get 
thatestraccgnias Bite lenis, assume, thatyne, is, Gight, 
that Baby Cook died as a result of a deliberate, 
conscious overdose of digoxin, unprescribed and let 
us assume that you use that fact - what is the 
fact inet he ,iactene~ask Scour to. Graw .bromathate ca = 

THE COMMISSIONER: There is one other 


fact - there is the fact of the death and then the 
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TORONTO, ONTARIO 


fact of a tremendous increase of deaths all taking 
place in a certain time and certain circumstances. 

MR ..°SCOTT 7OuLer metdeal with ti thiet 
I may, sir. They both present the same problem and the 
present it in a slightly different logical way. 
Let us deal with the death of Baby Cook and I 
accept for these purposes Mr. Lamek's conclusion that 
can illustrate that that was achieved by digoxin 
intervention and he concludes from that and I accept 
this for the purposes oficargument that there was 
someone there on staff who administered that digoxin. 
There is a death -- 

THE COMMISSIONER: You won't get me 
toMmagree: tourha te Lebut) youNgour font manead 

MR@TSCOTT: Sevowimight, have tatnagging 
suspicion; (but that Ws his ttheory etl feyow idomnot 
agree (withethatmtheory youtcannot tcarry it anywhere. 
His theory is that somebody administered digoxin 
to Baby Ceok sand thas! theory thasitto the tthat att was 
SOMEONE Sin SthelsHospitaltbecatise If Liwere-able to 
show you that the person who administered it was the 
paper boy who came in just that day and had never 
Deen ‘there thefome that: would tbe vendor Wehis? Shear y. 
Somhi sitheory has ttominetiach mektidewatnotional 


naming Of names and then he says other babies died 
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TORONTO, ONTARIO 


and the death of Cook is a fact that I can put 

in the scale when those other babies died. What 

he is really saying to you is the fact that there 

is a person who would do that on the ward is a fact 

I can put into the scale when another baby died. 

That, in my respectful submission, is not logical 

or admissable because what do you do if you were 

wrong about Cook? You have just started an escalation 
in which the death of each baby becomes easier to 
assign after you have decided the death of the baby 


before. He does not even begin at the beginning 


of the cycle, he begins at the end of it. 


inamy Tespectfuds submissionri tins 
Wrongoilnapraincd ples tol proceeds ons thats basi sjsithat 
ifcithenesistevidencerd nsdshescase wftlanyebabhies) 
toxicological or other evidence that you might 
rely on, that they Gdlediasianmesultjof ay digoxin 
overdose you willl Serzet on fit wre lyoontdat ncindion 
Lliet but ones of thoserfactsileannot Wesrthedifacte that 
others babies diedidnt thateway. edt Gusitie- 

THE COMMISSIONER: I am not sure 
ofuthatile ltemayetwell besasnalprincip les oficrimimal 
haw «that: its shouldt not besst Every day wer dosthis 
sort of thing. If there are a series of dubious 


matters and all of a sudden something comes to light 
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i 
Z that we are sure of then it does put a different 
|| 3 bightion the dubious ematters an-This happens to us 


every day. This may not be a good analogy but 


As 


let us say an employee who we find some day with 


hisbiingerssin thestilimandsweshave Blost money out 


an 


of the till before, we are naturally suspicious that 


E i he was responsible for that. That may be an inappropriate 
¥ 8 analogy but that is the way our minds work. 
9/ MR SCOTT; | itis aneabsolutelyupertect 
J 10 analogy and the way you used that fact of the other 
11 incident is it goes to identity. That man 
J 12 cannot deny that he had his fingers in the till because 


you canjdemonstraterthataneshadshis fincersasin-the 


— 
oS) 


tidd on another saoccasion. But we here are not concerned 


ue with identity. We are concerned with how the babies 

Ly died. 

16 THE COMMISSIONER: That is right. 

iy MRee SCOTT: Et waspnet; forenothing 

18 that in trialspallvover,thiseland when,you,are.dealing | 


with a motor accident case you say to the defendent 
whose car hit yours, have you even been in another 


automobile accident? Everybody jumps up and says 


21 ; 
yourcan4t askrhimathatrquestion,. pXoussay why net, 

22 it»sisja wonderfulequestions »Youycannot ask. that 

23 question because everybody recognizes that there is 
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TORONTO, ONTARIO 


no real connection between the answer to that 
question and what has to be shown in the case, and 
that is exactly what we are dealing with here, only 
here it is even more dangerous because of the risk 
of being wrong in the Cook case and because you use 
the mortality tables to help you deal with the 
Cook case and then you use hatches case and the 
mortality tables to help you deal with the preceeding 
cases. 

tn emy *Pespect rule submissions 1e as 
Simply not a permissible technique. It is LboOg¢veal. 
You would want to assure yourself that you are 
not a victim of that kind of logic. The connection 
that is essential in proof is simply not demonstrated 
if that is the evidence. 

The last standard, I respectfully 
submit that you have to bear in mind, has to do 
with* the® CDC* report 1)" The¥CDCaraport® is °usétulyto 
use, in my respectful submission, for one purpose 
at this stage, the Court of Appeal having spoken, is 
useful to you for one purpose and one purpose only 
and that is to show that over a given period of time 
there was increased mortality on wards 4A and 4B. 
That is in the words of the report that more babies 


died in this* périod than in’ cOmparablle periceas. 
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TORONTO, ONTARIO 


THE COMMISSIONER: And that there is 
nOrexpPlanationator act. 

MR. u@SCOTT:  -Ands thatutheresissno 
explanation for it. Now Mr. Lamek is going to have 
you come to an explanation which nobody else can draw, 
but that is something else. All I'm Saying eisetbhat 
the CDC report simply says that these are the numbers 
and about that there has never been any doubt. We 
know how many babies died and we can compare as 
Dr. Gilmur-Bryson did and our charts did and all the 
rest of it with other periods. The reason the CDC 
report was regarded as of interest by the Commission 
or the Counsel before it was that prior to the Court 
of Appeal decision it was thought that it might have 
Significance for another purpose. Now that purpose 
Ln Cermseo ferenont ings tema t a purpose which can 
concern, us... Therefore all.vyou can draw sfrom the 
CDC report is that there was a higher mortality curve 
than there had been on this ward before. 

Injpmy sespectiul,submissionsthat takes 
you some distance. a-That isma usetuds fact to, know. 
Our own epidemelogists have confirmed it by their 
own report as you have seen and it is demonstrated. 
But. if, you. slook ati our chats ,~iMr.edvemek wnakecuseme 


fun..{(good=natured: .fun)ssthes first, thing you jseecitis 
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TORONTO, ONTARIO 


that throughout this Hospital in all the sections 
which were graphed there are great swings of MOrpcaliTey = 
none as great as March - I think one as great as March -- 

THE COMMISSIONER: None as great in any 
area as the difference in wards 4A and 4B over 5A -- 


this was the greatest swing that was found anywhere. 


ME SPCOLT 2a Linn it tne succeeainG 
year in fact there was another swing in the ICU that 
if not as great was almost aes great. But the onty 
point” [°mMaAke OL it is that ourecharts tebl you what 
the CDC report tells you which is that there are 
swings. That is a fact you are entitled” to know and 
dO KNOw; .buc. Lo 1S NOt a Tacus that point om tO samy clung 
that is useful to the inquiry: 

THE COMMISSIONER: It depends on the 
nature of the swing. Surely there comes a point 
when coincidence can no longer be accepted. Let us 
say if 10,000 babies died in one day and none died 
fOr 4 year =—you Can speak OL clusters as ™ much as 
you like but L would be "looking tor a common bond. 

MR. SCOTT: Mr. Ortved> will be dealing 
with clusters but in my respectful submission it 
is more refined than that. "Lf 100 babies diccurn 
one day and none died on the succeeding day you would 


know that something was going on that ledvto 200) babies 
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dying on one day and none the next dave, but, that 

is all you would know. You would not be able to 
conclude that any of those 100 had been murdered. 

You would simply know that 100 had died. To Gy) 

to use that material to show not only that they died, 
which is what is illustrated, but to show how they 
diedvisusimply inadmissible» wity cannotubestised.-in 
that: fashion. | It tis) the, conundrum of this case, because 
the whole exercise from the beginning has been our 
effort to grapple with two competing kinds of 
information, onetoxicologic aistintornation: with «adil 
the problems we have associated with that and the 
othenystatistical information. awihatex s avhat makes 
this case a complete novelty that would never occur 
in a courtroom because if you were in a courtroom 
concerned about the cause of death and you wanted 

to bring a study about how many had died over the 
bastaveampr the judge would say, get out of here; 

that. has nothingiktofdowath it apthat pis +adding gapples 


and oranges. 
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I want to show that this defendant has been in five 
previous accidents. That has nothing to do with this 
case and that isn't simply because judges are contrary. 
That is because judges apply a Logical, talrv ruleetniat 
has been perceived over many years as one of the best 
tools at getting at what really happened and that, in 
my respectful submission, is why you can only make 
that kind of limitedgjusesofothe, —— 

THE COMMISSIONER: Atlanta Report. 

MR. SCOTT: The Atlanta Report. 

THE COMMISSIONER: What do you think 
about the time? You said something about wanting to 


get away. Do you want to get away or leave at this 


pointe? 

MR «SCOT You seem, Mr. Commissioner, 
keener on it. 

THE COMMISSIONER: No, i want to carry 
on forever. 

MRS SCODT. I am going to ask if we can 


stop until tomorrow. There is one thing that I would 
like to do. We have prepared a summary of the 36 
babies and I don't have copies for everybody. To be 
correct, I don't have copies for anybody but you and 
me, SO we can have a full dialogue about this, and one 


for Commission Counsel. 
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THE COMMISSIONER: I was just thinking 


at the moment of the question of a break, that is all. 

MR. © SCOTT: ieam goingetoyask:if*iecan 
stop for the day. 

THE COMMISSIONER: TWseo>vall right. 

MR.° SCOTT: But let *me;4ifSlimay, 
before we go ahead, tell you what this book is. 

THE COMMISSIONER: I had better take 
the book then. 

MRLSSCOTT: There is an index at the 
beginning and it lists all the babes from Woodcock to 
Cook in chronological order and there are tab numbers 
and if you turn®te;Tab@iy-tommexampley you will see 
the name of the baby, the date of death of the baby, 
the time, the age at death and then a page or two, 
which is a summary prepared by us of the evidence that 
rélates to that baby: 

Now, we think the summary is as accurate 
as we could make it. The back-up material, that is the 
four or five preceding pages, are notes to the evidence 
that relates to that baby given by each of the doctors 
and you will see, for example, in the case of the 
baby, Woodcock, if you turn to the third page we have 
notes of where Dr. Rowe's diagnosis appears in the 


evidence, his characterization, a summary of it, a note 
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of the evidence, his comments, and then we deal with 
E | 3 Dr. Fowler's evidence, Dr. Freedom's and the other 
a 4 doctors who gave testimony about that baby, all the 
P way through. 
a P Now then, at the end we have a note of 
the toxicological data, if any, that exists in the 
a i case of that baby. 
4 8 THE COMMISSIONER: I am impressed. 
9 MR. ASCOTT: On the last page we have 
[ 10 the evidence of the pharmacologists in the event that 
11 they gave evidence with respect to the baby in 
| 12 question. 
a 3 Now, I could do, as Mr. Lamek attempted 
| to do, which is to go through each of the babies and 
I ee Summarize this material for you, and for the purposes 
J t of the record, but I think really it is more useful to 
gq 16 have 1tlin.thisuformeand Towouldilikeatomorrow, if I 
= 17 could, to draw your attention to certain parts of it 
5 18 as I go into the heart of our submissions. 
, is THE COMMISSIONER: All right. 
se MRenSCOrTs Having been so good and 
g Started so early I wonder if we could now stop for 
i, 
the day? 
5 ve THE COMMISSIONER: Yes. Certainly. 
" 23 I don't know whether to thank you or Ms. Thomson, 
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MRE oCOlr: Thank me. 
THE COMMISSIONER: Or Oo Cimon sy Our 


This is a very valuable document. 


MER SCOT: it the “facts™are “to ‘be 
Shared with Miss Chown or Ms. Thomson I will pass 


them on. 


THE COMMISSIONER: ALU reg irce Stra L 


we start tomorrow at 10 o'clock? You will be on deck 
again tomorrow at 10 o'clock? 

Mi OOO Lis Yes. 

THE COMMISSIONER: Tomorrow is 
Wednesday. 

MR. YOUNG: Sir, l wonder, the only 
problem with Mr. Scott's composition is that we are 
not going to have the privilege of reading that’ book. 

THE COMMISSIONER: We will have to get 
this thing. You have no copyright, have you? 

MR) SCOTT: No. The problem is’ that we 
prepared this with the idea that we would make oral 
Submissions from it. That was the intention. I felt 
that that would take us about a week and that the 
easiest thing was to simply file a copy of it with you. | 
I understand the problem that causes. 

THE COMMISSIONER: How long does it 


take™us “to get thus “thing ‘photostated? 
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diane, octuehenacs te Seottr (Atgqumenc! ve 
i | 
i Oe é MS. CRONK: One or two babies at a 
3 time, sir. We can certainly, I will make enquiries, 
4 and it will take some time, there is no doubt about 
5 TCG lEsi sc al thick document and it certainly will not 
Fe be ready, for example, by tomorrow and if we are very 
Lucky, by Thursday. 
d THE COMMISSIONER: Certainly if we 
: work overtime would it not be ready by tomorrow 
9 morning? 
10 MS. CRONK: PMydOubt that, §sir- (Tor put 
11 it candidly, there is a great deal of copying involved, 
12 but we will certainly do our best to see if we can get 


copies available as soon as we can. From experience 

in copying documents of this magnitude, it takes -- 
THE COMMISSIONER: Could we have a 

little assistance from the Attorney General? Could 

this not be done? 

Li, MR. TOBIAS: We could probably be able 


18 to fry an egg on the photocopier by morning. 


19 MS. CECCHETTO: 1 will let Mr. «Bunt 


Speakon tnaAt. 


Bi LUNE We will give whatever 


assistance we can. 


THE COMMISSIONER: thought itswould 


certainly obviously be easier for Counsel to follow it 


24 


bo 
Nn 


| 4 _ (js ia 
SeeEeeteeaektkeamiimhiaiishtsa ase 
—" 
W 


$a oT «etapa sedy taal t =U 


Seviovas, sriyges 25 look Jagxy a4 ba 
Yep <a> Sy i! a8@ of. tesd to Obie 
Boosixeaye werk. fk oWles vom nt 
= @oned Sh (oduritpat ast pele 
G sved ew hua . shan 2 
Livod. Sfeaened yankosdaA ot? aixd eottetetins efea ts 
jaree od son aids 
site od yidedorg tiuos ot 8=6t2ALGO! .aH 
eedinzom yi seiqoaesedg sz. a0 pee an yxt 9° 
gout .xM dol ftw t | OP TSHIOE .eN 


‘Pua 
: wekQDD 
iecaptiigls 


novesariw avip iliw of  2THUR . 
MBS of eUeIstaee 
bivow 2: drpwod? 1 <SEMO2S2zMMOD GET 
tt weliot of lesauwe> tof releases. ed ylewoivdo ylriagzeo 


es) 
0) 


Seue@uigateaeaeaeReReaAReeeoe ee 


24 


25 


ANGUS, STONEHOUSE & Co. LTO. 


TEAGNSS: SUT ERS Scott (Argument) 913 


Bah everybody has a CODY. 


Mie -oCOrTs: I should tell you, frankly, 
I don't intend to go through it. The purpose of nasa Re ae | 
it is to avoid going through it. 

THE COMMISSIONER: I understand that, 
but that is perhaps, if you don't intend to go through 
it, is all the more reason why Counsel should have it. 


That is “ar?. 


Well; I don’t know. Why not have some 


kind of a meeting, 


MS. CRONK: Perhaps I can work it out 


with other Counsel. 

THE COMMISSIONER: And do you have one 
copy, so I can keep one? 

MS. CRONK: Yes, sir. 

THE COMMISSIONER: You will see what 
you can do. I would think somehow or another we might 
manage to have it available by tomorrow morning. I 
think that is not beyond the realm of Possibility. 

MR.” SCOTT: Could I°just bring to the 
attention of Commission Counsel in copying this, that 
this was prepared for my personal purposes and under 
Tab 17 on page 4 there is under note an editorial com- 
ment that I would be prepared to make out loud at the 


Commission in modified form, and I would prefer that 
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that page or that portion of the page was not copied. 

THE COMMISSIONER: I missed this 
editorial comment. 

MS. CRONK: Not any more, sir. 

THE COMMISSIONER: Well, at any rate, 

I don't know, but if there is something -- 

MR. SCOTT: I would like it if Miss 
Cronk could avoid copying that, because it is the kind 
of submission that you might make, but it is -- 

MS. CRONK: iecan assure Mr, Seett 
that.Ms.sCronk is. goingatosavoid copying the entire 
document, but I will ask Wioaeee is doing the copying 
to avoid -- 

MR. YOUNG: I knew there was a reason 
that I asked for the document. Now I know what it is. 

THE COMMISSIONER: Well, we will rise 
until 10 o'clock and then you will have a meeting of 
Counsel to see what you can do about getting this thing 
available to them all. 

MS. CRONK: Yes AMr.s Commissioner. 

THE COMMISSIONER: Yes. Anything else? 
Miss Kitely? 

MS..aKiTELY: Mr. Commissioner, I wonder 
if we might canvass the other Counsel who are present | 


to give us some idea. I personally need the 
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information. 


THE COMMISSIONER: Let's canvass 
Mr. Scott before he escapes. Yes,sall ‘Fight lo 


find out how long they will be? 


MSG RLCELY: Yes, if it would be 
possible, sir. 

THE COMMISSIONER: How long do you 
think? 

MR. SCOTT: I will be most of the day. 

THE COMMISSIONER: Lt take’ it, Mr. 


Ortved, you are going next? 

MR. ORTVED: Yes, and I would probably 
be I would think at the present time about half a Gay 4) 

THE COMMISSIONER: So you might well 
take us to, say, Thursday noon? 

MR. ORTVED: Yes 

THE COMMISSIONER: And in the ordinary 
course would you be coming next? 

MR. BROWN: In the ordinary course we 
would be coming next and we would like to go next, but 


we would not be able to go Thursday afternoon. 


Mr. Sopinka is before the Supreme Court of Canada and 
we will be prepared to go Monday morning. 
THE COMMISSIONER: A1LT* right." How 


about you? Will we reach you before? 
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MR. STRATHY: Mr. Brown has been good 
enough to inform me of the problem that Mr. Sopinka 
has. I would very much like to follow Mr. Sopinka. 

I don't want to make life GbEficult, but ony the other 
hand there are reasons that I would like to follow 
Mr. Sopinka whenever it is he gives his submissions. 


THE COMMISSIONER: Do we have a 


volunteer in case we come up on Thursday afternoon? 

MRS -LOBIAS: I volunteer to move that 
we take Thursday afternoon off. 

THE COMMISSIONER: That is going to be 
a serious problem, because I am thinking of Phase II 
and we really would like to complete this argument 
next week so that Counsel would have a week to prepare 
for Phase II before we get into it; that is all. 

MR. BROWN: Dieetiuws Of anyrasei stance, 
sir, as to the length of time that we would be taking, 

I doubt that we would be any more than half a day. 

THE COMMISSIONER: Yes. Now; Mr: Hunt, | 
you are not prepared to go on or are you prepared to go 
on? 

Mie nUN Ts Not before -- 

THE COMMISSIONER: Not before. Remember 
if you do go on before you get a chance to come on 


afterwards. You understand that the reverse order 
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works. You get the final on the way back, but that 
won't persuade you? 

MR. HUNT: iam Sonny. 

THE COMMISSIONER: All right’, f.tered, 
I can't get any parents to go on either? There we are. 
Maybe we can spend more time than we need in copying 


this document. 


All right, until tomorrow at 10ro07clock: 


--- Whereupon the hearing adjourned at 3:30 p.m. 
until Wednesday, June 13th, 1984 at 10:00 a.m. 
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